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Bank Liable for Executor’s Defalcation 


which permits one two executors deposit 
estate funds his name executor, assuming that the 
sole executor, without taking the trouble verify this fact, 
guilty negligence. the executor withdraws funds 
checks signed him alone and appropriates them his 
own use, the bank will liable the Hammer’s Es- 
tate, New York Surrogate’s Court, 258 Supp. 841. 

this case the two co-executors estate decided 
transfer the estate funds from the Buffalo Trust Company 
the Marine Trust Company and the Citizens Trust Com- 
pany, both Buffalo. Both executors signed cards used 
signature cards both banks, and Hammer, one the 
executors, was delegated present them the new banks. 

check for $20,000 payable cash, signed one execu- 
tor and countersigned the other, was drawn the Buffalo 
Trust Company and the proceeds were deposited with the 
new banks Hammer. however, presenting 
the signature cards with both names, signed new cards 
with his name only, kept the old cards with the two signa- 
tures, and thereafter withdrew funds from the bank his 
own signature for personal use. 

effort was made either the two trust company 
depositories procure any official proof Hammer’s author- 
ity act sole executor ascertain whether other 
executors were named the will. They simply acted the 
assumption that Hammer was what appeared be, that 
is, the sole executor the estate. 

total $20,500 was wrongfully withdrawn various 
sums and various intervals between October 1924 and 
November 21, 1925. about April, 1927, the defalcations 
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were discovered. the meantime, the two trust companies 
merged. The present proceeding was brought under section 
205 the Surrogate’s Court Act recover the funds mis- 
appropriated the executor and used for his own purposes 
without benefit the estate. was held that the merged 
institution was liable. The following quoted from the court’s 
opinion: 


appears from the evidence before that was gross negli- 
gence the part the banks deposit, the Marine Trust Com- 
pany Buffalo and the Citizens’ Trust Company Buffalo, 
permit the said Conrad Hammer, Jr., withdraw such funds from 
said estate accounts, resulting these large defalcations the 
funds this estate, said trust companies havings utterly failed 
require any proof the right authority Conrad Hammer, Jr., 
act sole executor. was testified one the officers 
said the Marine Trust Company that treated said 
check the Buffalo Trust Company the sum $20,000, payable 
cash, were much cash, and would have deposited the 
same the credit any person party designated the then 
holder thereof, Conrad Hammer, Jr., and attempts justify 
such withdrawals from the fact that said check was payable 
cash. matter fact, the deposit the funds said estate, 
represented said check, was made the name the estate 
Conrad Hammer, Sr., and official check the sum $10,000 
given, payable the order Conrad Hammer, Jr., executor, which 
was then deposited the Citizens’ Trust Company the estate 
Conrad Hammer, Sr., thus identifying these funds trust funds 
said estate; both accounts being made said banks subject 
the withdrawal Conrad Hammer, Jr., and effort being made 
either said trust companies verify his authority withdraw 
from said accounts. 

therefore the opinion that the Marine Trust Company 
Buffalo, Y., with whom the Citizens’ Trust Company Buffalo 
was duly merged, having permitted such withdrawals said estate 
funds said checks, and the sole signature Conrad Hammer, 
Jr., responsible this estate the sum $20,500, with interest 
thereon from the beginning the quarter year which said checks 
were drawn, compounded quarterly the usual bank rate for 
special interest deposits, provided the contracts deposit, 
and April 1932, the end the quarter year which formal 
demand for payment was made, amounting $27,346.61, which said 
amount should bear interest from April 1932, date payment, 
the rate per cent. per annum. 
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Federal Reserve Bank Not Liable for Refusal 
Accommodate Member Bank 


The creditors and stockholders failed bank cannot 
hold Federal Reserve Bank responsible damages for 
refusal extend such additional accommodation would 
necessary enable the bank take over the affairs 
insolvent institution, accordance with 
previously made the Federal Reserve Bank. al. 
Federal Reserve Bank Richmond, Court 
Appeals, Fed. Rep. (2d) 617. 

The plaintiffs stated four causes action, based upon 
the Federal Reserve requirement that the bank put 
additional collateral $208,000 for the paper rediscounted 
with the Federal Reserve Bank during two years after such 
promise was made. 

The first cause action stated that because this 
demand for additional collateral, violation the Federal 
Reserve Bank’s promise, the bank was financially embarrassed 
and was forced close its doors and suspend business. 

The second cause action alleged that the additional 
security demanded was not eligible for discount under the 
Federal Reserve Act, and that therefore, the requirement 
was unauthorized and unlawful. 

The third cause action stated that, this additional 
requirement, the Federal Reserve Bank obtained preference, 
since knew from more intimate knowledge” and exam- 
ination the bank’s affairs that the bank would soon become 
insolvent. 

The final cause action alleged that the bank, because 
the additional security released, was unable maintain 
the legal deposit balances and was thus penalized therefor. 

holding that the plaintiffs failed state valid case 
against the defendant any the alleged causes action, 
the court said: 

clear that the first cause action states ground relief 
either contract tort. The allegation that the Reserve Bank 
promised “extend such additional accommodations the way 
discounts would necessary meet the additional burden 
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assumed” sets forth none the essential terms contract. does 
not show the amount credit extended, the period the 
credit, the amount kind security deposited collateral, 
the interest paid. The court cannot see reading any 
definite agreement which the law could enforce. the language 
Mr. Justice Holmes, “On the face it, does not import legally 
binding promise, but rather hopeful encouragement, sounding 
only prophecy.” First Nat. Bank Chelsea, 173 Mass. 
16, 154, 155, 319, Am. St. Rep. 255. 
well settled that such vague promise does not constitute 
binding and enforceable contract. American Law Institute Restate- 
seq.; 644; Jones Vance Shoe Co. 7th) 115 
707; Hall First Nat. Bank Chelsea, supra; United Press 
Brown Fahey, 157 Md. 481, 146 264; Ahlstrom Fitzpatrick, 
Mont. 295, 757; Yerion Allison (Tex. Civ. App.) 242 
270. But, even could read binding agreement into the 
vague promise alleged, does not appear that the Reserve Bank 
has violated same. extended the National Bank and its suc- 
cessor, the First National Bank, very substantial credit, discount- 
ing paper for them over period six years; and nowhere 
alleged that the security demanded was other than that required 
the dictates prudence and good 

the second cause action, sufficient say that, 
our opinion, there can doubt the right and power 
the Federal Reserve banks take, collateral security the 
indebtedness member banks, paper which not eligible for 
discount. While the Federal Reserve Act limits the class paper 
which reserve bank may discount purchase (12 USCA 
and 356), there reason why such bank may not accept paper 
ineligible for discount additional security for the indebtedness 
arising out the discount eligible paper. given power 
the act (12 USCA 341, seventh) exercise, not only the powers 
expressly granted therein, but also such incidental powers shall 
necessary carry the business banking within the limita- 
tions prescribed; and that the power require and accept additional 
security, either for existing indebtedness for eligible paper 
discounted, power necessary carry properly the business 
banking within the limitations the act, seems too clear admit 
argument. The fact that the paper taken additional security 
ineligible for discount, ought not and does not preclude its being 
taken ‘The Federal Reserve Bank charged with 
the duty defining the paper eligible for discount (12 USCA 
343); and regulation adopted pursuant thereto has 


THE BANKING LAW JOURNAL 


expressly provided that eligible paper discounted may secured 
paper ineligible for discount. Regulation Section II, sub- 
division (e) provides eligible paper: “(e) may secured 
the pledge goods collateral any nature, including paper 
which ineligible for discount, provided (the note, draft bill 
exchange) otherwise eligible.” (Italics ours.) 

When consider the reason and purpose the Federal Reserve 
Act, there would seem doubt that contemplates that 
reserve banks shall have the right accept paper not eligible for 
discount additional security for the indebtedness incurred 
member bank when eligible paper discounted. One the purposes 
the act was afford assistance banks rural sections 
providing means whereby their negotiable paper might dis- 
counted and used basis for issuing currency. was the reserve 
banks which were discount this paper; and was, course, 
contemplated that discounting same they should proceed upon 
sound banking principles. manifest that much the paper 
offered for discount rural banks will paper persons with 
whose financial standing the reserve banks will not familiar, and 
that, unless the latter are allowed require additional security for 
the obligations incurred when such paper discounted, they will 
unwilling discount same. deny them the right require 
accept such additional security, therefore, would unnecessarily 
restrict them rendering service the greatest importance 
the 

Finally, clear that, whatever the power the defendant with 
respect taking collateral paper not eligible for discount, 
one can complain such action except the government, the sovereign 
which created and limited its powers. Kerfoot Farmers’ Mer- 
chants’ Bank, 218 281, 286, Ct. 14, Ed. 1042; 
Thompson St. Nicholas Nat. Bank, supra, 146 240, 251, 
Ct. 66, Ed. 956; Union National Bank Matthews, 

Coming the third cause action, think that there are 
three reasons why its allegations charging preferential transfer 
cannot sustained: (1) not charged that the officers the 
bank knew insolvent that they made the transfer con- 
templation insolvency; (2) the transfers were made secure 
advances and not merely existing loans; and (3) the allegations 
the bill amount more than the conclusion the pleader, 
that they fail allege facts from which the court can see that 
transfers made 1923 and 1925 were contemplation 
insolvency which occurred 1929. 

The statute avoids preferential all transfers, assignments, 
deposits, and payments bank “made after the commission 


THE BANKING LAW JOURNAL 


act insolvency, contemplation thereof, made with view 
prevent the application its assets the manner prescribed 
this chapter, with view the preference one creditor 
another.” 5242 (12 USCA 91). The purpose 
the statute was guard against the wrongful preferential disposi- 
tion the assets bank its officers contemplation 
insolvency; and the knowledge and intent which requires for 
avoiding transfer relate knowledge and intent the part 
the officers the bank, who alone have the power make the 
transfer. Roberts Hill (C.C.) 571, 574; Armstrong 
Chemical National Bank (C.C.) 234, 237, 226; 
Hayden Chemical National Bank (C.C.A.2d) 874; 

While alleged that the total the indebtedness the 
National Bank the Reserve Bank remained around the same figure 
from 1923 1929, the bill makes clear that the items out 
which the indebtedness arose were constantly changing. Those items 
were notes, drafts, bills exchange, etc., which the Reserve Bank 
had discounted and upon which the National Bank had become liable 
indorsement. the various papers matured they were paid off 
and other papers were discounted; and fair inference from 
the pleadings that the deposit additional collateral was required 
condition these discounts. The result that the collateral 
was deposited not bolster and secure existing debt, but 
secure additional advancements through additional discounts. The 
collateral was deposited, therefore, secure present loans moneys 
advanced the new discounts were made; and well settled that 
pledge collateral for this purpose does not constitute pref- 
erence. Armstrong Chemical Nat. Bank, supra (C.C.) 234, 

And view the fact that the transfers were made 
and 1925, and the bank was not found insolvent until 1929, 
think that the allegation that the transfers were made con- 
templation insolvency must treated mere conclusion 
the pleader. Ordinarily, when insolvency follows hard upon the 
heels the transfer, such allegation sufficient. But this court 
takes judicial notice the fact that national banks are examined 
semiannually under the direction the comptroller the currency, 
and, found insolvent, are placed liquidation. contem- 
plation insolvency for from four six years appears too 
long “contemplation” received seriously, the absence 
allegation facts from which the court may see that such contem- 
plation really existed. true that the pleadings need state only 
the ultimate facts; but these must stated with such fullness 
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court would justified setting aside preferential transfer 
made four years before insolvency, bare allegation that was 
made contemplation insolvency, and with explanation 
how was possible for the bank continue business the 
meantime. While upon motion dismiss, allegations the bill 
must treated true, they must sufficiently full justify the 
relief asked the light facts which the court takes judicial 

Little need said the fourth cause action. Complaint 
the penalties exacted rests upon the allegation that these 
were imposed result the wrongful requirement the additional 
collateral and consequent diminution deposit balance kept with 
the Reserve Bank. have seen, the requirement additional 
collateral was not wrongful; and basis left for the contention 
the penalties. These were imposed under regulations adopted 
the Federal Reserve Board pursuant section the Federal 
Reserve Act (12 USCA 462, 464); and there contention 
that they were improperly imposed that the regulations were 
invalid. 


Bank Not Entitled Insurance Defaulting 
Officer’s Life 


The fact that bank officer, the time his death, 
indebted the bank large sum, representing shortage 
his accounts, and the further fact that premiums life 
insurance policies, favor the officer’s wife and children, 
were paid with funds belonging the bank will not entitle 
the bank take the fund for the purpose applying 
the shortage. American National Bank King, Supreme 
Court Oklahoma, Pac. Rep. (2d) 164. 

From the facts this case appeared that one King, 
president the plaintiff bank, had for number years 
been using the bank’s funds for his own purposes and that, 
the time his death 1929, the shortage his accounts 
amounted $221,000. left two life insurance policies, 
payable his widow and two minor children. The bank 
brought this action establish its right share the 
proceeds the policies applied the shortage. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §670. 
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The bank did not sue creditor, but rather the 
theory that, since the money which the president used 
paying some the premiums the policies belonged the 
bank, the latter was entitled proportion proceeds 
the policies that the amount premiums paid with the bank’s 
funds bore the entire amount premiums paid. The 
court held that the president had not used the bank’s money 
for paying the premiums his policies and that, even 
had, this would not give the bank the right share the 


proceeds. The following paragraphs are quoted from the 
court’s opinion: 


The theory the plaintiff bank bringing the action evidently 
was not that being creditor, did not see fit probate 
its claim against the estate, but that commingling trust funds 
and getting the funds back with profits. However, all parties 
appear have overlooked the fact that what made the fund here 
was the death the insured the force self-directed pistol 
shot. Prior that time had taken out some life insurance based 
his own death, and matured thereby; the proceeds being the 
subject-matter controversy here. The evidence shows that all 
the premiums for the insurance had been paid checks the bank, 
drawn him his personal account while was cashier presi- 
dent. The account was continuing, sometimes showing balance, 
sometimes being overdrawn. last balance, shown the 
books favor King, was April 18, 1929, showing balance 
$194.28. The next day was overdrawn $265.57, the overdrafting 
gradually increased $7,275.25 May 9th, reduced next day 
$6,525.25, from which time gradually increased $6,672.57 
May 13th, reduced next day $6,225.58, and then gradually 
increased $7,530.83 May 16th, which day died. the 
same time the evidence shows beyond peradventure that had been 
charged any time with the amount the defalcation, which 
was cognizant, there never would have been anything his credit 
the bank. 

The theory the plaintiff bank that can establish that 
the bank’s money paid the premiums, gets the insurance, over- 
looking the fact that took the death King mature the 
contract insurance and create the fund. Applying term ordi- 
narily used personal injury cases, the “proximate cause” 
converting the policy into actual liability was the act the 
deceased firing the shot that caused his death. also overlooks 
the fact that the first call upon King’s life was natural call the 
wife and minor children, whose claims antedated the claims the 
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bank. The claim that the bank entitled the proportion 
the fund that the amount premium money, paid with the funds 
the bank, bears the total premiums paid. Had the bank sought 
recover the money actually embezzled, good deal the testimony 
dealing details would have been highly essential. But that was 
not the theory. The theory was that its money paid the premiums, 
and therefore was entitled the funds derived from the death, 
though premature and self-inflicted. 

The lower court found that all the premium money paid was 
honestly acquired the deceased. The presumption favor 
honesty and that man, paying for his life insurance, would 
paying with money that was honestly acquired. one should 
hold that King, defaulting from the start, never had any money 
pay with until his shortage was satisfied, and thereby adopt the 
theory the plaintiff bank, all the money paid for premiums 
this case would belong the bank, and the dependent wife and 
children, bound the closest ties this world with the life the 
dead man, would get nothing reason his sacrifice that life. 
would all the place whence the premium payments came. 

seems admitted the plaintiff error (the bank) that 
some the premiums might have been honestly paid, though 
great deal labor has been expended framing, through the 
medium accountants and experts, statement the overdrafts 
that ought have existed, well those that did openly exist 
the personal account King, and the deduction made that 
the bank entitled part the insurance. The lower court found 
was entitled none. 

There have been some cases cited the proposition com- 
mingling funds and trustees and following trust funds, and good 
deal said about trusts “ex maleficio.” think that the cases cited 
that line are not bad when properly applied. course, man 
should embezzle the money bank and put into mules auto- 
mobiles any other tangible property, goes almost without 
saying that the bank could elect follow the investment its money 
and recover following the proceeds; but that not this case. 
Perhaps means deterrent punishment the increase herd 
cattle might claimed the money owner case involuntary 
investment. proceeds the bank’s these being old-line 
insurance companies, any had premium payments, went into 
what known the reserve surrender value, which policies 
two year old age would amount very small amount the 
premium, increasing relatively the years increase. Had the plain- 
bank elected proceed that theory and had established such 
payment, there would have been justice letting them the 
portions premiums reserved. There would have been justice 
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letting the bank have out the fund the money that was taken 
from the bank pay the life insurance premiums, they went 
along, with legal interest. But beyond that natural justice does 
not go. basis commingling funds and putting them into 
common receptacle, producing other funds impressed with trust, 
the most that the bank had was some money. apply the “bag” 
theory, discussed the briefs, there was contained therein the 
premiums and the sacrifice human life, that the bank had 
control over and mortgage on. There were wife and two minor 
children dependent the continuation that life for care and 
protection, the one the hands husband, the others 
father. They scarcely compare, and the cases that have undertaken 
hold that case life insurance fund distribution purely 
matter premium payment should few and far between. They 
would have disregard that which ordinarily classed most 
valuable and sacred, valuable consideration 
magnitude. 


Delivery Suitcase Containing Savings Bank 


Passbook Creates Valid Gift 


The delivery suitcase, containing savings bank 
passbook, one conscious impending death, coupled with 
statement showing intention donating the fund, 
valid gift, causa mortis, the deposit evidenced the book, 
notwithstanding the bank’s by-law that assignment 
transfer bank book would recognized unless the bank 
consented and entered memorandum thereof. This was the 
decision Brooks Mitchell, Court Appeals Mary- 
land, 161 Atl. Rep. 261. 

this case, the deceased, unmarried man, went live 
with the plaintiff after became very ill. The deceased and 
the plaintiff and the latter’s husband were close friends 
long standing. Conscious imminent death, the deceased 
pointed suitcase standing near him and told the plaintiff 
that “everything there, all except the insurance policy, 
yours,” told her where the key was, and told her get it. 

determining that this was sufficient delivery the 
bank book constitute valid gift, the court said: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §546. 
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Turning the facts the present case, obvious that the 
delivery the bank book the complainant was more than merely 
symbolic. The book itself was contained suitcase, but the suit- 
case was the immediate presence the donor; described it, 
told the donee that “everything there, all except the insurance 
policy yours,” told her where the key was, and told her 
get it. could, true, have himself manually taken the book 
from the suitcase and presented the donee, but neither law nor 
reason requires narrow and limited construction the word 
“delivery” require that, and our opinion his language and 
conduct the time Mrs. Mitchell took possession the suitcase, 
when considered connection with his declarations both before and 
after that event indicating intent consistent therewith were 
sufficient proof delivery. Debinson Emmons, 158 Mass. 592, 
706; Coleman Parker, 114 Mass. 33; Goulding Horbury, 
Me. 227, 127, Am. St. Rep. 357. For, while such 
claims are always subject suspicion because the ease and 
safety with which evidence may fabricated show gifts 
persons longer able speak themselves and who the time 
delivery were stricken mortal and disabling disease, yet that 
consideration not absolute and arbitrary bar, but rather 
circumstance considered connection with all other relevant 
facts weighing the evidence given case. 


The next question decide was whether, assuming there 
was sufficient delivery the bank book, that was delivery 
the fund which the book was evidence. holding that 
was, the court said: 


The earliest Maryland case dealing with that precise point 
Murray Cannon, Md. 476. that case appeared that there 
was deposited savings bank fund the credit “James 
Cannon, subject his order, the order Mary Cannon.” 
some way not indicated the opinion the passbook showing that 
deposit came into the possession Mary Murray, the Mary 
Cannon referred the account, who had been until his death the 
agent the alleged donor, and she claimed the deposit gift. 
was held upon those facts, upon the authority Ward Turner, 
Ves. Sr. 431, that the delivery the book deposit was not 
delivery the money. case unsatisfactory precedent 
for several reasons, first, because the conditions upon which the 
reasoning Ward Turner was based longer exist; second, 
because the mere delivery the bank book Mary Cannon was 
not itself evidence donative intent because she was the agent 
the depositor; and, third, because the circumstances under which 
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she came into the possession the book are not referred the 
opinion. 

Ward Turner, supra, appeared that William Fly had 
given John Moseley three receipts for certain annuities and 
the same time indicated that intended Moseley use them after 
(Fly) was The Chancellor, Lord Harwick, who sat that 
case, had also decided the case Bailey Snelgrove, Atk. 214, 
where had held that bond given prospect death could 
delivered gift mortis causa. Ward Turner held that 
delivery the receipts did not operate delivery the annuities, 
and distinguished that case from Bailey Snelgrove the ground 
that, the law then stood, delivery the bond the donee put 
his power destroy the obligee’s right action 
depriving him the power make profert Cur, whereas the 
possession the receipts Moseley did not completely deprive 
Fly dominion and control over the annuities. 

The vital and the important thing decided Ward Turner 
was that there could valid delivery gift mortis causa 
unless there was actual tradition it, some token 
evidence thereof the loss which completely deprived the donor 
any control over it, Bailey Snelgrove, supra, where the 
delivery the bond made impossible for the donor enforce 
his rights under long remained the possession the 
donee. 

That principle recognized the Restatement the Law 
Contracts, 158, where said: The right acquired 
the assignee under gratuitous assignment revocable the 
assignor’s death, subsequent assignment the assignor, 
notice from the assignor received the assignee obligor, 
unless, the assigned right evidence tangible token 
writing, the surrender which required the obligor’s contract 
for its enforcement and this token writing delivered the 
assignee.” the illustrative note that section said: 
delivers gratuitously savings bank book, non-negotiable 
promissory note, non-negotiable bond, life insurance policy, and 
certificate stock with the expressed intent making the 
owner the rights which these documents are evidence. Such 
delivery operates irrevocable effective assignment the rights 
well the documents.” 

That section the text exhaustive and elaborate article 
appearing Yale Law Journal, vol. 39, page 771, Paul 
Bruton, which the development the law gifts following 
Ward Turner, supra, traced. the author points out that 
the early law chose action was assignable, and that the 
doctrine delivery was first worked out with reference the 
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transfer tangible chattels, that Lord Hardwicke Ward 
Turner, considering how far the new law permitting assignments 
choses action was affected the old law relating delivery, 
first formulated the doctrine that delivery the sense transfer 
control was essential gifts choses action gifts 
tangible property, and that extent the law stated Ward 
Turner the law this state today. The question remains 
whether the delivery savings bank passbook completely transfers 
the control the deposit from the donor the donee. that 
other phases this difficult and troublesome subject there 
some conflict authority, and the only case directly point this 
state points the other way, Murray Cannon, supra. that case 
the court laid great stress upon the fact that the supposed donee 
was the deposit the agent the donor until his death, but 
did hold that delivery her the “book deposit” did not operate 
transfer the deposit itself. reason was assigned for that 
conclusion other than the decision Ward Turner, supra. But, 
has been pointed out, that case with Bailey Snelgrove, supra, 
did not support but was opposed the conclusion Murray 
Cannon, supra, for was held the former cases that the actual 
tradition some token evidence gift the loss which would 
deprive the donor any control over the gift was sufficient 
delivery. And the loss savings bank passbook’ would deprive 
the donor any control over the deposit evidenced quite 
effectually the loss the bond Bailey Snelgrove deprived 
the donor that case control over his rights the obligor. 

Pennington Gittings, Gill 208, was held that the 
delivery certificate for stock signed blank the donor 
his son with the intention making gift him was not 
valid delivery because the terms the certificate transfer 
would complete unless made the bank. But Dougherty 
Moore, Md. 248, 35, 36, Am. St. Rep. 524, the court 
considered the question whether money deposit savings 
bank could the subject gift without actual delivery still open, 
for said: shall not stop consider whether assignment 
writing and delivery donee passbook savings bank 
the donor, with the intention give and vest the donee the 
immediate right and interest the money held deposit, will 
constitute valid gift such deposits. some states has been 
held that such assignment and delivery will vest the donee 
valid title the money. sufficient say there was delivery 
the husband the wife the passbook the bank this case, 
with the intention his part renouncing all interest the 
deposits, and transferring her the absolute title the same.” 
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was shown that Elizabeth O’Neill deposited savings bank 
fund which was entered the account “Elizabeth O’Neill and 
Mary Whalen. Joint owners. Payable the order either, 
the survivor.” Miss O’Neill’s death Mrs. Whalen claimed that 
Miss O’Neill had delivered the passbook her few hours before 
her death, and she claimed the fund gift. Referring that 
contention, the court said: delivery and acceptance her 
this book gift, point fact there was such delivery 
and acceptance, clothed her with complete dominion over the money, 
even against Miss O’Neill, and course, therefore, against 
the latter’s personal representatives, and left nothing further 
done consummate the donation. The entry the book placed 
the fund her credit jointly with her sister, though vesting 
interest her, but the ownership the book gift conferred 
upon her authority draw the whole fund for her own use; thus 
differing radically from Cannon’s Case and Snowden’s 
savings-bank book has peculiar character. not mere 
passbook, the statement account. issued the 
person whose name the deposit made, and with whom the bank 
has made its contract. his voucher, and the only security 
has, evidence his debt. The book the instrument which 
alone the money can obtained, and its possession thus some 
evidence title the person presenting the bank.” But 
limited that statement cases which the entry the passbook 
the same the book involved that case. Brewer Bower- 
sox, Md. 570, 1060, 1062, where the question was the 
delivery vel non certificate deposit, the court said: 
delivery the bank book the certificate deposit with 
intent pass the ownership the fund will perfect the gift, and 
clothe the donee with indefeasible right the money deposit. 
Whalen Milholland, supra.” And Frentz Schwarze, 122 Md. 
12, the court, following the intimation Dougherty 
Moore, supra, distinguished Conser Snowden, Md. 175, Am. 
Rep. 368, the ground that, while that case the donee had 
received written order for the payment the money, the passbook 
did not come into his possession until after the donor’s death, held 
that the transfer the book, the signing order declaring the 
donor’s intent vest the ownership the fund the donee, and 
the execution order the bank for the payment the money 
designated person with view having the fund placed 
the donee’s credit, was sufficient delivery. And the recent case 
First National Bank Thomas, 151 Md. 248, 134 210, 213, 
147 Judge Pattison, speaking for the court, 
opinion which decided that the parol delivery life insurance 
policy with intention vest the title the donee was sufficient, 


ail 
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said: there can valid equitable assignment policy 
insurance, not writing, but parol agreement accompanied 
delivery and surrender all control and dominion it, with 
the intention the assignor divest himself all interest therein, 
has not been decided this state, nor are the authorities elsewhere 
accord upon this question, though the great weight authority 
the effect that such assignment can lawfully made.” 

apparent from examination those cases that the 
uniform policy this court applying the doctrine constructive 
delivery gifts whether mortis causa inter vivos has been 
adhere the rule stated Bailey Snelgrove, supra, and 
Ward Turner, supra, rather than the construction placed upon 
those cases Murray Cannon, supra, and this case cannot upon 
principle distinguished from First National Bank Thomas, 
supra, except possibly the ground that its by-laws the consent 
the bank was required. But that by-law could not possibly have 
been intended deprive the depositor the right dispose his 
own property, nor make his control dependent upon the will 
the bank, but was obviously intended protect the bank against 
false, fraudulent, unauthorized claims against said deposit 
impostors others having title thereto. 

follows that upon the facts this case the delivery the 
savings bank deposit book the appellee taken connection with 
statements made the donor the time delivery and before 
and after that event indicating his intention giving her the 
fund which the book was evidence was valid gift mortis causa 
that fund. That conclusion not only consistent with the recent 
decisions this court, but with the very decided weight authority 
elsewhere. Snidow Brotherton, 140 Va. 187, 124 182, 
The decree appealed from will therefore affirmed. 

Decree affirmed, with costs. 


Bank Liable Crediting Depositor with Check 
Payable Bank 


bank which permits customer deposit his credit 
check payable the bank’s order, which was intended 
the drawer used paying draft, drawn the 
customer and held the bank, will liable the drawer 
the check where the customer appropriates the proceeds. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §388. 
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This was the holding the recent case Wisconsin Gen- 
eral Finance Corporation Park Savings Bank, Supreme 
Court Wisconsin, 243 Rep. 475. 

this case, one Baumgartner, automobile dealer, 
order pay for automobile shipped the manufacturer, 
borrowed money from the plaintiff finance company pay 
the draft and obtain the attached bill lading held the 
defendant bank. The plaintiff gave the dealer check pay- 
able the defendant bank, together with letter instructing 
the defendant send the paid draft and bill lading the 
plaintiff. The dealer did not deliver the letter, but indorsed 
the check and deposited along with other checks which the 
bank credited his account. 

The defendant contended that, having previously told 
the plaintiff mail all checks and instructions the bank 
directly, had right assume that the plaintiff would 
so; that the plaintiff itself was-negligent not discovering 
the and that the defendant was not negligent since 
received the checks the usual course business. hold- 
ing the defendant liable, nevertheless, the court said: 


dealing with the problem presented this case, seems 
that the starting point somewhat different from that adopted 
the defendant. The consideration this case must start with 
the proposition that the bank received and credited Baum- 
gartner’s account check which was made payable its own order. 
This not merely case where agent, intrusted with letter 
instruction, fails present the instructions and enabled 
impose upon the person whom sent. Had this check been 
payable Baumgartner, there could question the 
validity the defendant’s contention. such case secret limita- 
tions upon the authority Baumgartner could not operate the 
prejudice the defendant bank, view the fact that plaintiff 
had intrusted him negotiable instrument payable his order. 
But these are not the facts. check question was payable 
the defendant bank. Baumgartner had appearance 
authority cash deal with his own. While the defend- 
ant bank was named payee the check, had had dealings 
with the drawer out which would entitled beneficial 
interest the check. Under such circumstances the check upon its 
face imported the ownership the plaintiff the moneys repre- 
sented it. Apostoloff Levy (Sup.) 170 930, affirmed 
186 App. Div. 174 828; Camp Sturdevant, Neb. 
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(N.S.) 273, 113 Am. St. Rep. 909; Sims 
United States Trust Co., 103 472, 605, 606; 
Columbia Law Review, 338; Columbia Law Review, 749, 759. 

Sims United States Trust Co., supra, stated: 
use the defendant’s name payee the check indicated the 
drawer’s intention lodge the moneys its custody, and place them 
under its control, and nothing further than this was inferable from 
the language the check. The defendant could have refused 
receive the deposit, act Dr. Sims’ agent transferring the 
funds from one custodian another, but, having accepted the office 
doing, was bound keep Dr. Sims’ moneys until received 
his directions pay them out. The language the check making 
the funds payable only upon the order the defendant imposed 
upon the duty seeing that they were not, through its agency, 
improperly disbursed after had received them. could not 
safely pay out such funds except under the direction their lawful 
owner.” 

addition this noted that the information the 
defendant bank had concerning checks previously issued drawn 
the plaintiff finance company relation the business Baum- 
gartner was the effect that they were sent for the purpose 
lifting bills lading and part the process releasing cars 
for sale. The fact that accordance with the usual course 
banking look merely the depositor’s indorsement and not 
examine the face the check immaterial even established. 
appears from the testimony the very witness who was relied 
upon establish this custom, that the custom based upon reliance 
the depositor’s solvency, and involves the expectation that the 
bank will make good upon the check case any irregularity, 
and then charge back the depositor’s account. This being the extent 
the custom, can have legal consequences far the rights 
the plaintiff are concerned. 

The next contention the defendant that there was lack 
diligence the part the plaintiff, after the issuance the 
check, notifying the defendant bank Baumgartner’s breach 
trust time enable the bank charge Baumgartner’s account 
and thus avoid damage. not disputed that the first knawledge 
that the plaintiff finance company had the misapplication the 
check was the 4th December, 1929, which was too late 
prevent damage the defendant bank; Baumgartner’s account 
having been almost entirely depleted that time. the ques- 
tion must whether there was anything the situation obligating 
plaintiff act between the dates November 19th and December 
4th. our conclusion that there was not, least matter 
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law. the first place, the delay the part Baumgartner 
return the bill lading and sight draft would indicate quite 
conclusively that the check had not been used all that had 
been misused, that had secured the release the bill lading 
and sight draft but through some excusable circumstance had failed 
transmit them. the second place, the plaintiff company was 
entitled believe from the form its check that the defendant 
company did not credit Baumgartner’s account with the proceeds 
the check, use its proceeds any other way than lift the 
bill lading. think the finding that plaintiff was guilty 
negligence sustained the evidence. 

Aside from this, think clear under the doctrine Endlich 
Bank Black Creek, 200 Wis. 175, 227 866, 868, that plain- 
tiff’s recovery this case does not depend upon the same considera- 
tions exist where drawee seeks recover money paid out 
forged instrument. referring such cases, this court, the 
Endlich Case, said: “The right recover such cases rests upon 
equitable principles inappreciable extent. That not the case 
here. The plaintiff was the owner this certificate deposit. 
represented debt owing him the Bank Black Creek. 
laches his part short the statute limitations could defeat his 


right recover.” 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE FOR DELIVERING DEED WITH- 
OUT COLLECTING ATTACHED DRAFT 


Stewart Pen Argyl National Bank, Supreme Court Pennsylvania, 
161 Atl. Rep. 327 


Where person delivers bank deed with sight draft at- 
tached, with written instructions collect the draft before deliver- 
ing the deed, the bank liable for delivering the deed without col- 
lecting the draft the extent the actual loss, which 
the market value the land, much the purchase price 
remains unpaid. The fact that the purchaser might have refused 
been unable pay the draft upon presentment immaterial 
the plaintiff’s right recovery. 

The plaintiff this case, living Indiana, was the owner 
lot Hollywood, Fla., which sold one Bruno, resident 
Pennsylvania. the sale was agreed that $4,325 the purchase 
price would paid cash upon the delivery the deed. The deed 
was forwarded the defendant bank Pen Argyl, Pa., with 
draft for that amount attached and with instructions deliver the 
deed only upon payment the draft. The defendant had the deed 
recorded and delivered Bruno, but neglected collect the draft. 
Six months later was discovered that Bruno had been unfortunate 
his business ventures and was unable pay for the lot. was 
held that the defendant bank was liable. 


Action Fred Stewart against the Pen Argyl National Bank. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Everett Kent, Bangor, for appellant. 

Frack and McKeen Chidsey, both Easton (of Chidsey, 
Maxwell Frack), for appellee. 


DREW, J.—This action trespass for damages for negligence. 
There doubt the merit justice the case. The plaintiff for- 
warded the defendant bank deed with sight draft attached, with 
written instructions collect the draft before delivering the deed. The 

similar decisions see Banking Law Journal Digest (Fourth 


Edition) §276. 
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defendant recorded the deed, passing the property the purchaser, but 
did not collect the draft. The plaintiff lost his property, and has not 
received the consideration for which was sold. After verdict for 
plaintiff, and refusal motions for new trial and judgment v., 
judgment was entered the verdict, and defendant appealed. 

The plaintiff purchased lot Hollywood, Fla., from William 
Kreigh and later sold Vincent Bruno. the purchase price, 
$4,325 was paid cash upon delivery the deed. The plaintiff 
lived Indianapolis, Ind., and Bruno lived Bangor, Pa. The de- 
fendant was the bank where Bruno did his banking business, and 
located Pen Argyl, Pa. Bruno requested that the deed mailed 
the defendant, and stated that had funds the bank make pay- 
ment upon receipt the deed. The defendant wrote the Hollywood 
Bank Trust Company, Hollywood, Fla., where was originaly in- 
tended close the transaction, send the deed and papers, and 
that would make the final payment. The Hollywood bank forwarded 
the deed and abstract, with sight draft for $4,331.75, with this written 
instruction, ‘‘Deliver papers only upon payment the The 
defendant received the deed and draft; and sent the deed Florida 
recorded, and was recorded and the property passed Bruno. 
did not pay the draft had agreed obtain payment from 
Bruno. Some six months later wrote plaintiff that Bruno had been 
unfortunate his business transactions and was unable pay. The 
verdict was for the amount the draft, with interest. 

The defendant was agent collect the draft deliver 
the deed. Merchants’ Nat. Bank Goodman, 109 Pa. 422, 687, 
Am. Rep. 728; Jacobs Mohnton Trust Co., 299 Pa. 527, 149 887. 
definitely solicited the work its letter the Hollywood bank, and 
was bound the instructions which received with the deed and draft. 
That defendant did receive written instructions collect the draft be- 
fore delivering the deed was clearly established the satisfaction 
the jury, and its failure follow those convinced the 
jury that was guilty negligence. Defendant’s failure collect 
the draft before recording the deed was direct violation its duty 
agent faithfully adhere the instructions its principal. 
Wilson Wilson, Pa. 393; Union Trust Co. Means, 201 Pa. 374, 
974; Gorsuch Berman, 270 Pa. 112 750; Dougherty 
Co. Binenstock, 293 Pa. 566, 195. Even did not re- 
ceive the written instructions collect the draft before delivering the 
deed, claimed, the receipt the deed with sight draft attached was 
sufficient inform the defendant that its duty was secure payment 
the draft before recording the deed. difficult understand 
how could have actually done otherwise. well-settled principle 
the law merchant that bank receiving bill lading with sight 
draft attached should surrender the bill lading only upon payment 
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the draft (National Bank Commerce Merchants National Bank, 
92, Ed. 208); this has been specifically enacted 
Pennsylvania the Uniform Bills Lading Act (Act June 1911, 
the instant case cause apply different rule. The surrender 
bill lading deprives the vendor his security for the payment 
the draft; the recording the deed divested plaintiff his security 
for payment the unpaid balance the purchase price; either 
event the bank liable for the loss caused its negligence. case 
very similar this, where deed was delivered, First National Bank 
Waycross Dickerson, Ga. App. 465, 101 194, where was 
said Where bank receives for collection draft for definite amount 
money accompanied warranty deed and letter instructions 
authorizing the delivery the deed the drawee upon the payment 
the draft, was the duty the bank, the agent the drawer, 
adhere faithfully the instructions unless modified the drawer, and 
the delivery the deed and draft upon the payment less amount 
than that called for the draft, without further instructions and with- 
out the consent the drawer, would make the bank liable the drawer, 
and the damages would the difference between the amount called for 


the draft, and the amount actually received and remitted the 


The defendant contends the trial court gave the jury wrong meas- 
ure damage. The court charged that the measure was the face value 
the draft, with interest. happens, because the facts the 
case, that this was the same thing saying the measure damage was 
the actual loss suffered the plaintiff, which would have been tech- 
nically correct. Mechanics’ Bank Earp, Rawle, 284; Moldawer 
Trust Co., Pa. Super. Ct. 155. See, also, cases collected North- 
western Nat. Bank People’s State Bank, 109 Kan. 506, 200 278, 
actual loss was the market value his land, 
much remained unpaid. Paul Grimm, 183 Pa. 330, 
There was sufficient the testimony warrant the jury 
concluding that the market value the property was the same the 
amount for which was sold. The defendant did not attempt show 
that its market value was less than the value put upon the contract 
for its sale. evidence was offered mitigation damages. There 
doubt that the amount the draft represented part the 
market value the property, and recovering that plaintiff only got 
what actually lost defendant’s negligence. The essence plain- 
tiff’s case that defendant gave away his land without getting pay- 
ment for it, not merely that defendant was negligent its efforts 
collect the draft. That Bruno might have refused pay the draft, 
that might have been unable pay it, immaterial; plaintiff lost 
his land result the negligence defendant, and entitled 
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recover damages his actual loss. was clearly entitled the 
amount represented the draft, the charge the court the 
measure damage was correct. The assignments error are over- 
ruled. 


Judgment affirmed. 


TRANSFER NATIONAL BANK CONTEM- 
PLATION INSOLVENCY 


First National Bank Ortonville Andresen, United States Circuit 
Court Appeals, Fed. Rep. (2d) 


transfer notes, security for debt incurred clearing 
transaction, national bank contemplation bankruptcy 
void under the Federal statutes (U. Code, Title 12, Section 91) 
and the notes may recovered back receiver subsequently ap- 
pointed for the bank. 

The plaintiff this case, was the receiver the Citi- 
zens’ National Bank Ortonville. appeared that, December 
16, 1926, before its failure, the Citizens’ National Bank issued 
the defendant, First National Bank Ortonville, its draft 
St. Paul bank for $5,518.13 settlement the clearings between 
the two banks that day. The draft was dishonored present- 
ment and the defendant took back the Citizens’ National which, 
December 20, issued the defendant its certificate deposit for 
the amount the draft, interest and costs. the same time 
the Citizens’ National delivered the defendant promissory notes 
the aggregate value nearly $10,000 security for the cer- 
tificate. 

December the Citizens’ National closed its doors and later 
its receiver started this action recover possession the notes. 
Under the statute, referred above, was held that the receiver 
was entitled recover. 


Action Carl Andresen, receiver the Citizens’ National 
Bank Ortonville, Minn., against the First National Bank Orton- 
ville, Minn. From judgment for plaintiff, defendant appeals. Affirmed. 

Staples, Minneapolis, Minn. (F. Cliff and Cliff, 
both Ortonville, Minn., and Cobb, Hoke, Benson, Krause Faegre, 
Minneapolis, Minn., the brief), for appellant. 

Charles Chrisman, Ortonville, Minn., for appellee. 


GARDNER, J.—In this case appellee, plaintiff below, brought 
action against the appellant recover certain notes pledged ap- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §721. 
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pellee security for certificate deposit issued appellant Decem- 
ber 20, 1926, the amount $5,520.69. For convenience, the parties 
will referred they appeared the lower court. 

Plaintiff the receiver the Citizens’ National Bank Ortonville, 
Minn., while defendant national banking association, which all 
times pertinent the issues here involved was located Ortonville, 
Minn. the 16th December, 1926, the Citizens’ National Bank 
Ortonville, take care the clearings between the two banks that 
day, issued the defendant bank its draft the Merchants’ National 
Bank St. Paul, Minn., for $5,518.13. the 18th December, 1926, 
this draft was protested for nonpayment, and was thereafter returned 
the defendant bank. the 20th December, 1926, defendant pre- 
sented this protested draft the Citizens’ National Bank Ortonville, 
lieu which that bank executed its certificate deposit for 
$5,520.69, being the amount its protested draft, plus the protest fees. 
security for this certificate the Citizens’ National Bank then de- 
livered the defendant bank bills receivable the bank consisting 
various notes aggregating amount $9,987. the morning De- 
cember 23, 1926, the Citizens’ National Bank, vote its board 
directors, closed its doors, was taken charge the Comptroller 
the Currency, and plaintiff was appointed its receiver. due time, 
plaintiff, such receiver, made demand the defendant bank for the 
return these notes, and, the defendant having refused comply with 
the demand, the present action followed. 

Plaintiff bases his right recover these bills receivable the 
ground that, the time they were transferred the defendant, the 
Citizens’ National Bank was insolvent, that this transfer was con- 
templation insolvency, not the usual course business, and 
stituted attempt give preference the defendant bank, and was 
hence illegal and void. 

stipulation the parties the action was tried the court with- 
out jury, and the court found all the issues favor the plaintiff 
and against the defendant. From the judgment entered defendant has 
appealed, contending that the court’s findings are not sustained the 
evidence. The action having been tried the court without jury, 
stipulation the parties, the findings the court have the same effect 
the verdict jury, and, sustained substantial evidence, must 
affirmed this court. Lambert Lumber Co. Jones Engineering 
Construction Co. (C. A.) (2d) 74. 

Section 91, title 12, USCA (Rev. St. 5242), provides follows: 
transfers the notes, bonds, bills exchange, other evidences 
debt owing any national banking association, deposits its 
all assignments mortgages, sureties real estate, judg- 
ments decrees its favor; all deposits money, bullion, other 
valuable thing for its use, for the use any its shareholders 
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and all payments money either, made after the commis- 

sion act insolvency, contemplation thereof, made with 
view prevent the application its assets the manner prescribed 
this chapter, with view the preference one creditor an- 
other, except payment its circulating notes, shall utterly null 
and ete. 

the time the transaction here involved, the Citizens’ National 
Bank had borrowed all the money was permitted law borrow. 
The lower court found, and this finding amply sustained the 
evidence. The capital the bank was seriously impaired. had 
been indulging the practice ‘‘kiting’’ drafts considerable ex- 
tent, and two previous drafts, one November 23, 1926, for $4,749.76, 
and one December 13, 1926, for $10,821.95, besides the draft issued 
December 16, 1926, for $5,518.13, had gone protest. 

support the transfer contended appellant that the 
transaction resulting the issuance the certificate deposit was 
loan negotiated the ordinary course business. the time the 
issuance the certificate deposit, however, the defendant bank 
loaned the Citizens’ National Bank funds whatever, but the Citizens’ 
National Bank was indebted the defendant bank account the 
protested draft, and the certificate deposit was issued settlement 
that indebtedness. The certificate deposit, therefore, did not repre- 
sent loan the ordinary sense the term, nor was the transaction 
usual ordinary one. Mr. Mitchell, manager the defendant bank, 
witness its behalf, interrogated with reference this 
transaction, testified that his bank had never made any other loans 
certificates deposit. The transaction was therefore not the usual 
ordinary course the banking business. 

While the obligation the bank, the issuance this certificate 
deposit, may not have differed from its obligation had issued its 
promissory note, yet, the books the bank least, the issuance 
this certificate deposit indicated that money had been deposited with 
the bank, and not that the bank had been borrowing money. The trans- 
action may have taken this form for two reasons: First, because the 
Citizens’ National Bank had already borrowed all the money was per- 
mitted law borrow, and, second, because large deposits would re- 
flect healthy condition, while large borrowings would reflect financial 
embarrassment. The plaintiff bank could not take care these clear- 
ances the usual way, because, the time, did not have deposit 
with its correspondent banks sufficient amount money take care 
the liability. apparently did not wish increase its borrowings 
from other banks, and, hence, resorted the subterfuge issuing 
certificate deposit. 

need not pause consider whether the defendant bank had 
knowledge the condition the Citizens’ National Bank because 
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not necessary that that bank should have had knowledge the other 
bank’s condition, whether contemplated insolvency. National 
Security Bank Butler, 129 223, Ct. 281, Ed. 682. 

The lower court found, and think its finding sustained ample 
evidence, that the officers the Citizens’ Bank made the transfer here 
insolvency when the fact becomes reasonably apparent its officers 
that will presently unable meet its obligations. Parks Knapp 
(C. A.) (2d) 547, 549; Federal Intermediate Credit Bank 
L’Herisson (C. A.) (2d) 841; Federal Reserve Bank Omaha 
National Bank (C. A.) (2d) 511; Brill McInnes (C. A.) 
(2d) 306; Roberts Hill (C. C.) 571. Parks Knapp, 
supra, this court, quoting with approval from Roberts Hill, supra, 
said: ‘‘‘A bank contemplation when the fact be- 
comes reasonably apparent its officers that the concern will presently 
unable meet its obligations, and suspend its 
ordinary operations. not open fair that the officers 
the bank here contemplated hoped 
defer the event indefinitely concealing the real affairs 
but they took counsel their and not their judgment, when 
they contemplated any prolonged postponement.’ 

the instant case, the officers the Citizens’ National Bank could 
not reasonably have contemplated the bank’s financial condition with- 
out realizing its failure imminent. Its drafts were going protest; 
was ‘‘kiting’’ drafts for the purpose postponing the liquidation 
its liabilities; its capital was largely depleted; was carrying its 
assets large amount bills receivable which its officers knew were un- 
collectible; and the directors voted close its doors two days later. 
There nothing the record indicate that, between the time the 
transfer question and the closing the bank, suffered any sub- 
stantial loss. The conclusion irresistible that the transfer was made 
contemplation insolvency. 

When transfer made creditor bank whose officers know 
its insolvency, intent give preference presumed. Federal 
Reserve Bank Omaha National Bank, supra. person is, 
course, presumed intend the natural and probable consequence his 
own acts. The object the quoted statute secure equal distribu- 
tion and prevent conduct which the officers the insolvent bank can 
perceive, the exercise reasonable foresight, will prevent the ful- 
fillment that object. 

appears from the record that the assets available, even after the 
collection 100 per cent. assessment against the stockholders, will 
insufficient pay the full, and permit this preference 
stand would violative the purpose the statute. 

The judgment appealed from therefore affirmed. 
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CHECK NOT ASSIGNMENT 


Dixon Shoe Co. Bank North Freedom, Supreme Court Wisconsin, 
243 Rep. 327 


check not assignment funds the drawer’s account 
the sense that delivering entitles the payee immediately the 
amount covered it. The money does not actually belong the 
payee until the check has been presented and paid. The death 
the drawer before presentment revokes the check. 


Suit the Dixon Shoe Co. against the Bank North Freedom and 
another, which Mrs. Hove, administratrix the estate 
Hove, deceased, was subsequently made party defendant, and upon 
her death, George Moen, administrator bonis non the estate 
Hove, deceased, was substituted her place. From order 
Reversed, with directions. 

Suit equity against the estate adjudge and 
enforce constructive trust, commenced July 16, 1931; order overruling 
demurrer the complaint entered November 23, 1931. The adminis- 
trator appeals. 

Loverud Loverud, Stoughton, for appellant. 

Robert Holmes and Hill Miller, both Baraboo, for re- 
spondents. 


Grotophorst, Quale Langer, Baraboo, for Melzl and McGann. 


FOWLER, J.—The appeal from order overruling de- 
murrer complaint the ground insufficiency facts. 

From the complaint appears that the plaintiff sold bill goods 
Hove who was conducting general store, and the goods sold 
were not wholly paid for. Hove sold his entire stock goods Burr 
Dickie for cash which deposited his credit the defendant bank, 
and after making the deposit drew and sent plaintiff his check the 
bank for the balance due the plaintiff for the goods. Before the check 
was cleared Hove died, and the county court Sauk County has juris- 
diction his estate. administration proceedings had been instituted 
when the suit was commenced, and the bank was the only party named 
defendant. The stock goods sold Hove was conveyed bill 
sale reciting freedom from liens and incumbrances, and had attached 
affidavit alleging that Hove had There also al- 
legation that the consideration received for the goods was deposited 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§233-235. 
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the bank for the express purpose paying Hove’s creditors ‘‘in com- 
pliance with the sworn affidavit and bill sale.’’ claimed that 
reason this fact the fund deposited the bank constitutes trust 
fund for the benefit the plaintiff and all other creditors similarly 
situated. The relief prayed for that the court amend the summons 
and complaint make the administrator party when appointed; that 
the bank enjoined from paying out the fund until ordered 
the court; that the creditors required intervene; and that the 
rights all parties adjudged according equity. The bank was 
enjoined prayed immediately service the summons upon it. 
Later Mrs. Hove was appointed administratrix, was made party, and 
interposed the demurrer. She died, and administrator bonis non 
was appointed succeed her. Undertakers, having preferred claim 
under section 313.16 (a) Stats., file brief aid the appeal, and 
execution creditor Hove who garnished the bank joins brief with 
the plaintiff. 

The respondent bases its claim upon the proposition that when sale 
goods made bulk the purchaser under section 241.18, known 
the Bulk Sales Law, holds the goods trustee for the creditors. From 
this contends that vendor who receives the purchase price through 
violation the statute holds the purchase money impressed with the 
same trust that the goods would have been impressed with had com- 
plied with it. claims that making false affidavit the vendor com- 
mitted fraud, and that this fraud constructive trust favor 
the creditors was created, and that the avails the sale must dis- 
tributed among the creditors existing the time the sale the bene- 
ficiaries that trust, the exclusion the expenses administration, 
the widow’s allowance, funeral expenses, and other claims preferred 
statute. St. 1931, 313.15, 313.16. 

Assuming that because the Bulk Sales Law was not complied with 
the vendor fraud was perpetrated the creditors, are unable 
see that the transaction created constructive trust. Fraud creates 
constructive trust only when confidential relations exist between the par- 
ties involved, and the one party reliance upon that relation intrusts 
the other with his money property used for his benefit, with 
the doing some act for his benefit, and the other violation the 
confidence imposed devotes the property money procuring prop- 
erty for himself, appropriates himself the benefit the act was 
perform for the other. Bardon Hartley, 112 Wis. 74, 
Krzysko Gaudynski (Wis.) 242 186. Here relation 
confidence existed between the seller and the creditor; the creditor 
parted with nothing; the seller procured nothing that was procure 
for the creditor; the creditor did not intrust the seller with the per- 
formance any act; the seller did not appropriate himself the bene- 
fit any act was intrusted perform for the creditor. 
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are opinion that this transaction must stand the same any 
other where person draws check and dies before presented for 
payment. The negotiable instrument law fixes the rights the parties. 
check not assignment funds the sense that the drawing and 
delivery entitles the payee instanter the fund covered it. The 
payee not entitled the fund until the check presented for pay- 
ment and paid over. The death the drawer revokes the check. 
tion 118.65; Uniform Laws Anno. 719. 

The order the county court reversed, with directions dismiss 
the complaint and leave the parties their remedies under the ordinary 
process administration the estate the decedent. 


NOTE ATTACHED MORTGAGE HELD 
NEGOTIABLE 


Northwestern Finance Corporation Crouch, Supreme Court 
Michigan, 242 Rep. 771 


promissory note, written the same paper with chattel 
mortgage, such form that can detached from the mortgage, 
not made non-negotiable clause the mortgage requiring the 
mortgagor insure the mortgaged property. 

Furthermore, clause the note for accelerating the time 
payment does not destroy the negotiability the note. 


Suit the Northwestern Finance Company against Harvey 
Crouch. Judgment for plaintiff, and defendant appeals. Affirmed. 

Burns Hadsell, Niles, for appellant. 

Edwin Donahue, Niles, and John Yeagley, South Bend, 
Ind., for appellee. 


CLARK, J.—This suit promissory note made defendant 
States Motor Sales Company Niles, being Marshall and Wideman 
trading under that name, and them transferred plaintiff for value 
and before due. With the note, and also transferred plaintiff, there 
was also made writing, legal effect chattel mortgage, though called 
sales agreement, covering the subject-matter the transaction, 
automobile. Plaintiff had judgment notwithstanding verdict. Defend- 
ant has appealed. 

Assuming, not deciding, that defendant had defense against one 
not holder due course, the inquiry whether plaintiff holder 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§68, 750. 
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due course. that regard the presence acceleration clause 
both note and mortgage urged destroying negotiability. This 
answered against defendant’s contention Paepcke Paine, 253 Mich. 
636, 235 871, 1205 and note. Comp. Laws 1929, 9251. 

Non-negotiability also urged upon provision the mortgage that 
mortgagor shall insure the property, and urged that mortgage and 
note must construed one instrument, and, when construed, the 
obligation uncertain amount. Comp. Laws 1929, 9250. Although 
the writings question were made the same time, and one sheet 
paper, there are here two instruments. The note distinctly note. 
does not refer the mortgage. The mortgage speaks 
instrument even date. executed, the writings were separated 
perforated line, appears files this court. The note might 
detached. this regard the case ruled Shattuck Reed, 221 
Mich. 155, 190 649. 

The note and mortgage not being single instrument, First State 
Savings Bank Russell, 244 Mich. 298, 221 142, and other like 
are not point. 

There nothing indicate that conditions the mortgage should 
imported into the note. The provision for insurance was preserve 
the security. relates security, not indebtedness. 

well-considered cases that, assuming provision for the payment 
taxes insurance, incorporated the note itself, would render the 
instrument non-negotiable, such provision the mortgage alone does 
not have that effect where the terms the mortgage need not read 
into the note’’—citing Wilson Campbell, 110 Mich. 580, 
simply means that, there any provisions one instrument limit- 
ing, explaining, otherwise affecting the provisions another, they 
will given effect between the parties themselves and all persons 
charged with notice, that the intent the parties may carried 
out, and the whole agreement actually made may effectuated. This 
does not mean that the provisions one instrument are imported bodily 
into another, contrary the intent the parties. They may in- 
tended separate instruments, and provide for entirely different 
things. Hence the provisions mortgage securing contemporaneous 
note, which merely relate the preservation the security, are not 
made part destroy its negotiability. And see, also, 
Paine, supra, 253 Mich. page 640, 235 871, 
1205. The note negotiable instrument. 

Plaintiff’s holding good faith further challenged the ground 
that certificate title had been issued when the papers were made 
and assigned. This being new automobile, sold ‘‘dealer,’’ de- 
fined Comp. Laws 1929, §.4658, certificate title was not required 
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until dealer had made sale. Comp. Laws 1929, 4667. The defendant 
customer could not get certificate title until had become pur- 
chaser. purchase new car from the dealer completely precedes 
certificate title the customer, the papers question, being part 
the act purchasing, likewise precede certificate title. The point 
without merit. Plaintiff held note due course. 

One other question attempted, but calls for discussion. 

find error. 

Affirmed. 


LIABILITY TRUSTEE UNDER DEED 
TRUST 


Thayer South Side Foundry Machine Works, Supreme Court 
Appeals West Virginia, 163 Rep. 821 


trust company, acting trustee under deed trust secur- 
ing corporate bonds, which certifies each bond ‘‘one the series 
bonds mentioned and described the indenture deed trust 
within referred to’’ does not thereby become guarantor the 
ciency the security the regularity the conduct the 
obligor the issuance the bonds. 


Suit Thayer against the South Side Foundry Machine 
Works and others, wherein the Citizens’ National Bank Covington 
filed cross-bill. From decree sustaining the demurrer the Kanawha 
Banking Trust Company the cross-bill, the ap- 
peals. Affirmed. 

Revercomb Covington, Va., and Koontz, Hurlbutt 
Revercomb, Charleston, for appellant. 

Price, Smith Spilman, Charleston, for appellee Kanawha Bank- 
ing Trust Company. 


MAXWELL, J.—The Citizens’ National Bank Covington, Va., 
appeals from decree the court Kanawha County sustain- 
ing the demurrer the Kanawha Banking Trust Company 
cross-bill filed this cause the said bank. 

1915 the South Side Foundry Machine Works, corporation, 
executed deed trust Kanawha Banking Trust Company, trus- 
tee, the properties the grantor secure the payment $50,000 
bonds with interest six per centum. These bonds were issued and 
1922 $40,000 thereof remained outstanding. 1922, the said Foun- 


similar decisions see Banking Law Journal Digest (Fourth 
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dry Company again conveyed its property the same trustee secure 
new issue $150,000 bonds with interest seven per centum. 

the latter issue appellant acquired thirty-eight bonds the par 
value $500 each, aggregating $19,000. Appellant, along with many 
other bondholders and creditors the Foundry Company, was made 
defendant the bill which has for its primary purpose the winding 
the affairs the South Side Foundry Machine Works, Inc. 

The appellant predicated the fact that although the 
bonds 1922 were denominated first mortgage bonds and were acquired 
appellant under the belief its officers that such bonds were fact 
first mortgage bonds, and without any knowledge the contrary, the 
information has subsequently come the appellant that the time 
the issuance the 1922 bonds there were outstanding and unpaid 
$40,000 the 1915 issue, and that the time the filing the cross- 
bill there were still outstanding least $31,000 said 1915 bonds. 
urged appellant that the trustee was derelict its duty 
authenticating and placing its signature upon the bonds 1922, 
that the same could put the market the mortgagor, while the 
above-mentioned portion the 1915 issue remained outstanding and 
and that the appellant has been prejudiced that action 
the trustee, that has become apparent that the appellant does 
not fact hold first mortgage bonds such they purport but 
that they are secondary the unpaid portion the 1915 issue. 

The prayer the cross-bill that after sale the properties 
the South Side Foundry Machine Works this suit and application 
the proceeds sale have been made under court decree, there 
ascertainment the loss which has been caused the appellant reason 
the alleged wrongful administration the second trust the trustee 
authenticating the bonds secured said trust while least $31,000 
par value the bonds 1915 were outstanding, unpaid and prior 
dignity, and that there decree against said Kanawha Banking 
Trust Company requiring payment appellant the sum thus 
ascertained the amount the loss which has sustained the 
premises. 

Each the bonds the 1922 series makes specific reference its 
face the deed trust which had been executed the South Side 
Foundry Machine Works security for said bonds. The deed 
trust was record the office the clerk the county court 
Kanawha County. Any purchaser these bonds must deemed 
have acquired them with full knowledge all information which 
disclosed the trust itself. Fidelity Co. Railroad Co., Va. 
244, 270, 180; Corpus Juris, page 66. 

the 1922 deed trust specificially provided that $40,000 par 
value the bonds secured that trust should delivered the 
treasurer the Foundry Company the Kanawha Banking Trust 
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Company, trustee, for the purpose exchange for the outstanding and 
unpaid bonds the 1915 issue, and that upon such exchange being 
made there should release the 1915 trust, ‘‘and thereby con- 
stitute the present deed trust the first and only mortgage against all 
said property.’’ 

the 1922 trust there incorporated the form the bond 
secured thereby. The said bond contains this provision: this 
bond nor any the coupons for interest thereon, shall become 
valid until the bonds have been authenticated the Certificate en- 
dorsed hereon duly executed the Trustee under said indenture.’’ 
The form the certificate placed the bonds the trustee 
also set forth the trust follows: ‘‘It hereby certified that this 
bond one the series bonds mentioned and described the in- 
denture deed trust within referred 

Other than the two particulars just stated, the trust placed 
specific duties upon the trustee connection with the issuance the 
bonds. 

Two propositions thus stand out vividly: First, information which 
the appellant was bound take note was readily available and accessible 
it, which would have plainly disclosed that the bonds the second 
issue would not fact first mortgage bonds, although denominated 
their face, until such time the outstanding bonds the first issue 
were discharged and the lien the 1915 trust was released and, Second, 
the trustee did not assume further responsibility than merely its 
certificate identify the bonds the 1922 issue, and take charge 
$40,000 the new bonds for the purpose exchanging them for old 
ones, the old ones should presented their owners for exchange. 
The trustee did not assume become guarantor the sufficiency 
the security the regularity the conduct the obligor the is- 
suance the bonds. the similar case Tschetinian City Trust 
Co., 186 401, where the trustee had indorsed each 
bond certificate that was one series bonds described the 
mortgage referred to, the court held that ‘‘the trustee did not, the 
absence fraud misrepresentation, guarantee the quality and extent 
the security given the mortgage, and was not liable bond- 
holder because the mortgage securing the bonds was not first mort- 
gage.’’ See, also, Ainsa Mercantile Trust Co., 174 Cal. 504, 163 
898, where held that the trustee’s certificate genuineness attached 
bonds and the interest coupons does not constitute guaranty the 
legal sufficiency the security. Reference may had the numerous 
decisions and texts cited the opinion the court that case. 

For the reasons above presented, are opinion that there was 
error the trial chancellor’s action sustaining the demurrer 
the cross-bill and dismissing the same. 

Affirmed. 


THE BANKING LAW JOURNAL 


BANK NOT LIABLE CHECK CERTIFIED 
MISTAKE 


Metropolitan Life Insurance Co. Bank United States, Court 
Appeals New York, 182 Rep. 


Where bank certifies check the mistaken belief that 
drawn against sufficient funds, but the holder the check has not 
sustained any loss through relying the certification, the bank will 
not liable the check. 

this case appeared that hotel company carried its account 
the defendant bank. The hotel company was indebted the 
plaintiff insurance company mortgage the sum $11,000. 
drew its check the bank for this amount, had certified and 
delivered the insurance company. the time the certifica- 
tion the hotel company was the bank note for more 
than the amount its deposit balance and the check was certified 
the result error the part the certifying clerk. The 
insurance company was promptly notified the error and informed 
that the check would not paid. The company had way 
changed its position reliance the certification. these cir- 
cumstances was held that could not enforce the check against 
the bank. 


Action the Metropolitan Life Insurance Co. against the Bank 
United States and another. From judgment the Appellate Division 
(233 App. Div. 735, 250 836) affirming order the Special 
Term granting motion for summary judgment, defendant 
bank appeals. Reversed, and motion denied. 

Arthur Ofner, Warren Fielding, Charles Preusse, and Carl 
Austrian, all New York City, for appellant. 

Frederick Tanner and Thomas McCall, both New York City, 
for respondent. 


O’BRIEN, J.—The complaint alleges that defendant Hotel Mar- 
tinique, Inc., for consideration, delivered plaintiff certified check 
drawn the hotel company upon defendant the Bank United States 
for $11,000, and that upon presentation the bank refused payment. 
Judgment demanded, for the amount the check together with the 
protest fee and interest and costs. The answer the bank alleges that 
the certification was made through error; that, the time the check 
was presented for certification, the hotel company’s account was held 
subject lien for sum excess the amount the check, and 
that the certification clerk overlooked and failed note the fact that 


similar decisions see Banking Law Journal Digest (Fourth 
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order had been placed against that account; that the bank 
immediately notified plaintiff the mistake; and that plaintiff has 
suffered loss result the erroneous certification. The answer 
the hotel company alleges that the check was plaintiff 
full settlement and discharge the hotel’s obligation, and that has 
been wholly discharged. motion plaintiff for summary judgment, 
its president affidavit alleges that, upon receipt the check, credit 
was given plaintiff the Hotel Martinique for $11,000, and that 
plaintiff relied upon the bank’s certification. The bank’s opposing 
davits set forth that the hotel company had $21,000 deposit, but that 
owed the bank $60,000 note resulting indebtedness 
$39,000. Upon default payment the note, the bank caused the 
hotel’s account placed green jacket and marked ‘‘hold—refer 
all checks Mr. Adamson,’’ and all employees were directed take 
his instructions before honoring any checks. that time the hotel 
also owed plaintiff installment interest mortgage and drew 
the check, which the subject this litigation, order for 
$11,000, and presented the bank for certification. The temporary 
certification clerk who received it, according the affidavit 
assistant vice-president, misunderstood the information conveyed 
him the bookkeeper, and, instead obtaining Mr. Adamson’s in- 
structions, certified the check. Immediately thereafter, according the 
same affidavit, plaintiff was informed that this error had been com- 
mitted and that account the check would not honored. 

the check was fact certified mistake and plaintiff’s posi- 
tion was not fact changed the faith the certification, the bank 
has equitable defense (Irving Bank Wetherald, 335; Mt. 
Morris Bank Twenty-Third Ward Bank, 172 244, 810; 
Carnegie Trust Co. First Nat. Bank City New York, 213 
301, 306, 107 693, 1916C, 186), and this action against 
maintained. The allegations the bank’s answer and 
its opposing affidavit are sufficient raise substantial issue fact 
relation error certification. The impounding the hotel’s 
account susceptible the inference attempt assert lien, 
and the bank’s answer when fairly interpreted may held deny the 
existence balance favor the hotel company. The complaint 
embraces averment reliance upon the certification extent 
warranting legal conclusion injury plaintiff. Its president’s 
affidavit stating that relied upon the certification does not set forth 
the result such reliance other than that gave credit the hotel 
company. The answer that defendant alleging full settlement and 
discharge its obligation plaintiff requires proof. its present 
form may regarded conclusion without facts support it. 
there was merely book entry payment, the settlement would 
constitute nothing more than conditional one dependent upon the 
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intent the parties. jury could infer that plaintiff accepted the 
check, not payment, but means payment which failed. The 
pleadings and affidavits not prove that plaintiff has lost any right 
which had against the hotel. The record before presents issues for 
jury, and therefore summary judgment should not have been granted. 

The judgments should reversed, and the motion for summary 
judgment denied, with costs all courts. 


Hotel Martinique, Inc., had sufficient 
balance with the Bank United States meet the check for $11,000, 
drawn the order the Metropolitan Life Insurance Co. The bank 
certified the check. the time had not appropriated the funds 
any lien indebtedness its own. Had paid the check—cashed it— 
the money could not have been recovered. Certification business 
transactions today equivalent cashing check, long the bank 
solvent, e., the bank its certificate agrees keep the funds 
pay the check and pay it. White 134 101, 107, 
276; Carnegie Trust Co. First Nat. Bank City New York, 

Besides, the Hotel Marinique, Inc., with this certified check, paid its 
indebtedness the Metropolitan Life Insurance Co. and received 
therefor. The debt was paid and discharged. Too late now for the bank 
claim mistake certification when the insurance company received 
its promise payment the drawer’s obligation. 

for affirmance. 


NEGOTIABILITY TRADE ACCEPTANCE 


Traders’ Securities Co. Kalil, Supreme Court Pennsylvania, 162 
Rep. 499 


The negotiability trade acceptance not affected the 
following clause: ‘‘The obligation the acceptor hereof arises out 
the purchase goods from the 

Note. Decisions upholding the negotiability trade accept- 
ance containing the above clause have been rendered California, 
North Dakota, Idaho, Massachusetts, Minnesota and Iowa. The 
addition the following words: ‘‘maturity being conformity 
with original terms purchase’’ has been held destroy the 
negotiability trade acceptance California and Texas. 


Action the Traders’ Securities Company against George Kalil. 
Judgment for defendant, and plaintiff appeals. Reversed, and venire 
facias novo awarded. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


THE BANKING LAW JOURNAL 


Perry Eckels, Conneautville, for appellant. 
Walter Meadville, for appellee. 


PARKER, J.—This action the holder against the acceptor 
five trade acceptances all the same form, maturing over period 
from three twelve months. the oral argument this court 
was agreed that there were but two questions for determination; the 
negotiability the instrument, and the right this court grant 
new trial. 

The trade acceptances were the following form: 


Acceptance 
Louis, Mo., Nov. 11, 1927. No. 


months after date pay the order ourselves our office 
St. Louis, Mo., Fifty-nine and 60/100 Dollars. 

obligation the acceptor hereof arises out the purchase 
goods from the drawer. 


No. 21645 
Kalil, Meadville, Pa. 
Feb. 11, 1928 
Manufacturing Co. 
Geo. Kalil.’’ 


recourse us, pay the order Traders Securities 
Company. 

Manufacturing Co. Per Blackstad. 

the order any Bank Attorney for collection. 
Securities 


was contended defendant that the promise pay was not ‘‘an 
unconditional promise pay,’’ and the notes were therefore not nego- 
tiable. The trial judge supported this contention. 

The third section the Uniform Negotiable Instruments Act 
1901 (56 provides that ‘‘an unqualified order promise 
pay unconditional, within the meaning this act, though coupled 
with statement the transaction which gives rise the 
Under the plain terms that act, the paper question 
was therefore unconditional promise pay. The statement that 
obligation the acceptor hereof arises out the purchase 
goods from the drawer’’ would not have destroyed its negotiability 
prior the passage the Negotiable Instruments Act. Devenny 
League Island Loan Building Ass’n, Wkly. Notes Cas. 127; Citi- 
zens’ National Bank Piollet, 126 Pa. 194, 603, 190, 
Am. St. Rep. 860. the case Panati Booth, Pa. Super. Ct. 
238, held that placing the face instrument the words ‘‘as 
per did not destroy its negotiability. would follow that 
the mere statement that the note arose out the purchase goods 
from the drawer would not make the instrument conditional. not 
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unreasonable assume that the words were inserted make the paper 
eligible for rediscount Federal Reserve Bank, rather than sug- 
gest anything that created necessity for inquiry. The same construc- 
tion has been given the act many other jurisdictions. See annota- 
tions case Strand Amusement Co. Fox, 1129, and 
Uniform Laws Annotated 55. 

the trial the case the lower court instructed the jury effect 
that the words the trade acceptances were sufficient place the duty 
inquiry upon the purchaser, and that took the bill its peril 
subject the right the defendant defend account any exist- 
ing infirmities. The plaintiff made oral request for binding instruc- 
tions, and specifically excepted the instructions the court the 
subject negotiability, but failed place his request writing. The 
request not having been writing, neither the lower court nor this 
court had the power grant appellant’s motion for judgment 
Standard Brewing Co. Knapp Co., Inc., Pa. Super. Ct. 252; Han- 
ick Leader, 243 Pa. 372, 146. The power the appellate court 
grant new trial case this kind exceptional character 
and only exercised very clear cases wrong. Fuoss Tipton 
Water Co., 251 Pa. 68, 934; Peoples National Bank Hazard, 
231 Pa. 552, 1094, Ann. Cas. 1914B, 1115. However, when case 
tried upon wrong theory, and the record fails furnish satisfac- 
tory foundation for the verdict which judgment was entered, new 
trial should granted. Feehan Dobson, Pa. Super. Ct. 11; 
Kujawski Sobelewski, Pa. Super. Ct. 326. 

the case Hanick Leader, 243 Pa. 372, 146, relied upon 
the appellee, the plaintiff the lower court asked for binding in- 
structions, and verdict was directed his favor. Defendant did not 
submit any point ask for any specific instructions, but filed motion 
for judgment v., which was granted. The Supreme Court reversed 
the case and refused grant new trial. This presented very differ- 
ent situation for the defendant had raised objection the manner 
which the case was tried, and chose stand upon question law. 
Here the appellant was objecting throughout the legal position his 
opponent. The result was that the case was tried upon wrong theory, 
injustice was done the plaintiff, and his only remedy new 
trial, which are bound grant. are all the opinion that 
new trial should granted. 

fairness the lower court should added that opinion 
refusing judgment for plaintiff was admitted that the instru- 
ments question were negotiable, and that court assigned reason 
for the refusal the motion the failure plaintiff show title. 
have before indicated, appellee, argument this court, aban- 
doned such position untenable. 

The judgment reversed, and venire facias novo awarded. 
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CORPORATION EXECUTOR 


Esmond’s Will, Surrogate’s Court, Orange County, New York, 
258 Supp. 961 


While, ordinarily, corporation, other than fiduciary corpora- 
tion, may not act executor will, may act such capacity 
where named residuary legatee the will. 

The testatrix this case named her husband executor and 
provided her will that, case she survived her husband the 
Geraldine and Warner Refuge, Inc., membership corporation 
charitable character, should executor. This corporation was also 
named residuary legatee. The husband predeceased the testatrix. 
was held that the corporation was, under the circumstances, en- 
titled letters testamentary. The court pointed out that, were 
the corporation denied the right act executor, would en- 
titled petition for letters administration with the will annexed 
under section 133 the New York Surrogate’s Court Act. 


Proceeding for the proving the last will and testament Hannah 
Esmond, deceased, involving questions the authority the cor- 
porate executor, Geraldine and Warner Refuge, membership 
corporation, act such and act trustee for the benefit 
individual. Letters directed issued the executor named. 

Henry Chadeayne, Newburgh, for petitioner. 


TAYLOR, Geraldine and Warner Refuge, Inc., mem- 
bership corporation organized 1922, having its principal object ‘‘to 
furnish worthy young men without means Friends aid them, 
financial assistance, while preparing for pursuing college profes- 
sional Decedent’s husband, who was member the bar, and 
decedent, were among the organizers. The will offered for probate 
names the decedent’s husband executor, and provides that, the 
event the decedent should survive her husband, the Geraldine and 
Warner Refuge, Inc., should executor. The husband predeceased 
the wife. 

The first question considered whether this corporation may 
legally act executor. 

the general rule that corporations possess only those powers 
expressly given them their certificates incorporation, plus such 
powers may expressly conferred statute and those which, 
though not expressly contained the certificate statute, are neces- 
sarily incident the transaction the corporate affairs. General 


similar decisions see Banking Law Journal Digest (Fourth 
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Corporation Law, and 14; 14a 246; Gause Commonwealth 

The will offered for probate, after providing certain specific bequests 
and the investment two different funds for the benefit indi- 
vidual and hospital, gives and devises all the decedent’s property 
the Geraldine and Warner Refuge, Inc. 

Ordinarily corporation other than one fiduciary character 
cannot act executor. Matter Howe, Paige 214; Matter 
Thompson’s Estate, Barb. 334, affirmed How. Prac. 581; Matter 
Ciotto’s Estate (In Rhoda), 105 App. Div. 973. 

Were this corporation denied the right act executor, being 
the residuary legatee, would ordinarily the petitioner for letters 
administration (with the will annexed), and, the Surrogate’s 
Court Act (section 133, subd. provides that corporation which 
residuary legatee may qualify act such administrator, although 
not specifically authorized its charter any provision law, 
opinion under the this case virtue this statute 
entitled letters testamentary. 

The will further provides that, the event the testatrix survives 
her husband, the Geraldine and Warner Refuge, Inc., ‘‘from the money 
and property left invest $1,500 for the benefit Mary 
Round during the term her natural life, and that ‘‘the principal 
thereof shall ever remain the property said There 
somewhat similar provision for the benefit St. Luke’s Hospital 
Newburgh. 

might possibly argued that this corporation not technical 
trustee these two funds, although that question decision 
not now necessary because authorities holding that ‘‘wherever prop- 
erty devised granted corporation, partly for its own use and 
partly for the use others, the power the corporation take and 
hold the property for its own use carries with it, necessary incident, 
the power execute that part the trust which relates others.’’ 
Matter Howe, Paige, 214. 

Currin Fanning, Hun, 458, there was devise real estate 
Manhattan College upon the express condition that out the rents 
the trustee should pay annuity the testator’s wife. was said 
that ‘‘We perceive valid objection devise property 
corporation, for purpose clearly defined, and proper itself, 
even though charged with the payment annuity out the rents 
and profits. What objection could there corporation accepting 
devise real estate, subject the payment rent upon lease 
thereon? How does the devise question differ legal effect? 
not discover wherein the devise question contravenes any statute 
settled legal Pages 461, 462. 
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Tabernacle Baptist Church Fifth Avenue Baptist Church, 
involved trust instrument transferring certain bonds the defendant, 
the income from which should paid plaintiff for certain specific 
work. The Appellate Division that case likened Matter Howe, 
Paige 214, and added, ‘‘in the present case the corporation directed 
use the income accordance with the law its creation, for its own 
purposes, except the income for limited period; and the direction 
the manner its use, within that law, does not affect its owner- 
181, 185. 


Letters will issue the executor named. 


INVALIDITY STATE TAX NATIONAL 
BANK DOES NOT AFFECT STATE BANK 


Phelps Union Bank and Trust Co., Supreme Court Alabama, 142 
So. Rep. 552 


The fact that the attempted exercise state’s power (dele- 
gated Congress) tax national bank stock fails, does not 
deprive the state its inherent right tax domestic bank stock, the 


exercise which does not violate the provisions the Federal Con- 
stitution. 


this case the State Alabama imposed tax both state 
and national banks. The tax was held invalid national banks. 


The court here holds that this had effect the validity the 
tax state banks. 


Action the Union Bank Trust Company against Phelps, 
individually and tax collector for Montgomery County, recover 
taxes paid under protest. From judgment for plaintiff, defendant ap- 
peals. Reversed and rendered. 

Thos. Knight, Jr., Atty. Gen., and Frontis Moore, Asst. Atty. 
Gen., for appellant. 

Wm. White, John Coleman, and Bradley, Baldwin, All 
White, all Birmingham, for appellee. 


PER CURIAM.—The inherent power the state collect taxes 
raise revenue property within its jurisdiction and domestic con- 
cerns attribute sovereignty residing the Legislature, and, 
long does not impinge the limitations fixed the Constitution, 
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trench upon the prerogatives the national government, violate the 
guaranties the Fourteenth Amendment the Constitution the 
United States, its powers are unlimited and unrestrained. This power 
not delegated power, but power inherent the state, essential 
its life and continued existence. Phoenix Carpet Co. State, 118 Ala. 
So. 627, Am. St. Rep. 143; Ohio Oil Co. Conway, 281 
146, 159, Ct. 310, Ed. 775. 

The power tax the stock banks the United States, agencies 
the national government, the accomplishment its constitutional 
purposes, not inherent power residing the state, but power 
delegated Congress. Such agencies cannot taxed except the 
consent Congress. Cooley’s Const. Law (8th Ed.) 991. 

the exercise this delegated power, the Legislature must con- 
form the restrictions the acts Congress delegating this power; 
otherwise the effort the Legislature exercise this power abortive 
and void. Ward, Tax Collector, First National Bank Hartford 
(Ala. Sup.) 142 So. 93; Mercantile Nat. Bank New York, 121 
138, Ct. 826, Ed. 895. 

The limitation the power the Legislature levy direct tax 
property, found sections 211 and 217 our Constitution, 
limitation the inherent power the state, and not the power 
tax delegated the federal statute. The limitation this power 
found section 5219 the United States Revised Statutes (12 USCA 
548). Maguire Board Revenue Road Commissioners Mobile 
County, Ala. 401; Pollard State rel. Zuber, Ala. 628. 

Therefore, when the Legislature, the exercise the power dele- 
gated the federal statute, efficaciously levies tax the stock 
United States banks, conformity with the statute, such levy reflects 
the limitation embodied the Constitution respect the levy 
subjects taxation within the inherent power the state, and requires 
substantial uniformity. Such was the case dealt with State Bank 
Board Revenue, Ala. 217, So. 852. 

But where, the case bar, the attempted exercise the dele- 
gated power taxation under the federal statute abortive, there 
basis for applying the limitation embodied section 217 the 
Constitution taxes levied the exercise the state’s inherent power 
domestic bank stock; therefore the plaintiff was not entitled re- 
cover. 

are full accord with the minority view that there ‘‘no 
semblance justice taxing the shares state banks and excluding 
those national But entertain the view the remedy for 
such injustice lies with the lawmaking power the state and federal 
government, amendment the federal statute, now proposed 
the pending bill Congress, permit the taxation national 
banks like manner and like extent state banks; and, this 
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not done, the Legislature should conform the requirements the 
federal law. The result such injustice this particular instance 
does not justify surrender the inherent power the sovereign 
state tax its own subjects and exercise its own prerogatives. 

Upon the question taxation, the Legislature this state had the 
power make exemptions and classifications free from interference 
the courts unless there results inequality, not only oppressive its 
operation, but glaring that can judicially declared 
founded arbitrary and capricious principles, without the just 
semblance reason. Subject this limitation, the legislative power 
select proper subjects taxation and classify them upon prin- 
ciples which them seem just cannot circumscribed the courts. 
There must be, necessity, left liberal scope for the free exercise 
this presumably wise discretion. Moog Randolph, Ala. 597. 

Upon this well-recognized principle the system classification and 
exemption the Legislature moneyed capital matter resting 
with the lawmaking power, and not such justify the interference 
the court. 

Like reasoning outlined this opinion leads the conclusion 
that the state system taxation here questioned violates provision 
the Fourteenth Amendment the Constitution the United States. 
Ohio Oil Co. Conway, 281 146, Ct. 310, Ed. 775. 

The judgment the circuit court reversed, and one here rendered 
for the defendant. 
Reversed and rendered. 


PROVISION WILL SELL PROPERTY 
FIXED PRICE MAY MODIFIED 


Beecroft’s Estate, New York Surrogates Court, 257 Supp. 
846 


The fact that testator provides his will that his stock shall 
sold certain employees fixed price does not prohibit nor 
limit the trustees’ power sell lower price, particularly where 
the will authorizes the executors and trustees ‘‘to make any changes 
and alterations the said contract for the sale said stock, 
deemed them necessary for the preservation 


Proceeding the executors and trustees under the will Frederick 
Beecroft, deceased, for construction the will and for judicial ap- 
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proval proposed contract for the sale certain property. Decision 
with opinion. 

Greene, New York City, for petitioners. 

William Rasquin, Jr., New York City, special guardian. 

John Lamerdin, New York City, for Patrick Murphy and 
William Weir. 


HETHERINGTON, testator the time his death 
January 1931, was the owner forty-six shares, out authorized 
issue fifty shares, the capital stock the Trucking For- 
warding Co., Inc. described ‘‘close’’ corporation, and one 
whose business was highly profitable for several years immediately 
preceding his death. While was practically the sole owner the 
business, seems that several employees the corporation, who are 
named beneficiaries his will, contributed small degree its 
success. Faithful and fruitful service rendered them the past ap- 
pears reasonable explanation for the provisions made for and the 
proposals extended them his will. However, business conditions 
prevailing now and since his death, have made them reluctant take 
advantage the proposals extended, unless the terms and conditions 
imposed him are modified and alleviated. The executors and trus- 
tees, doubtful their power deviate from the terms the will, peti- 
tion the court for construction certain its provisions, and the 
same time seek judicial approval proposed contract for the sale 
them the employees—beneficiaries thirty-six shares the said 
stock owned the testator. Ignoring for the present the questions 
raised the rights the widow, the priority payment and abate- 
ment the several legacies, find the major problems presented 
this application are, first, whether not the petitioners may sell all 
part the testator’s stock the persons named his will, price 
less than that prescribed therein, and, second, determined that 
they have such power, whether the court will approve disapprove the 
proposed contract sale. 

The testator died January 1931, leaving will dated January 
1929, and dated April 15, 1930, which were probated this 
court January 22, 1931. his will gives $1,000 his sister, 
$20,000 his daughter Florence, and one share stock the Falcon 
Trucking Forwarding Co., Inc., each the following employees 
thereof: Patrick Murphy, William Weir, his said daughter, and 
James Nelson Cooke, grandson. the fifth paragraph authorizes, 
empowers, and directs his trustees enter into agreement with the 
said four employees and legatees for the sale them designated 
amounts his remaining forty-two shares capital stock said cor- 
poration for the total sum $75,000. Payment may made the 
vendees, either direct payment their proportional part the 
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total purchase price, out future dividends paid the stock. 
Elaborate provisions are made with respect default and other con- 
tingencies, which are not material disposition the questions pre- 
sented. The sale paragraph concludes with the following provision: 
said trustees and said attorney are hereby empowered make 
any changes amendments the said contract for the sale said 
stock, deemed them necessary for the preservation and best inter- 
ests The seventh paragraph authorizes the executors 
and trustees sell public private sale, and upon such terms and 
conditions may them seem just proper, all the property 
the testator. 

The ‘‘vendees’’ mentioned the will have declined purchase 
the price upon the terms prescribed the testator, although they 
are now willing purchase lesser number shares, but price 
per share which approximately $500 less than that fixed the dece- 
dent. They have evidenced their willingness signing 
agreement with the petitioners purchase thirty-six shares for $45,450, 
which, except for down payment $9,000, paid the manner 
prescribed the will. this agreement which the petitioners seek 
have the court approve. 

opinion the naming definite sales price the testator 
neither prohibition nor limitation upon the power his legal rep- 
resentatives sell all part his stock price less than that 
prescribed the will. The testator undoubtedly expected that his 
corporate undertaking would continue flourish, but the same time 
must have contemplated that conditions might arise which would 
affect the value his stock. unreasonable assume that fixing 
price intended, spite adverse business conditions, that his 
executors and trustees should stand and nothing while sub- 
stantial asset his estate was being fritted away. matter what 
price fixed, the value his stock was what willing purchaser 
would pay. The concluding paragraph the one providing for the 
sale, wherein authorized his executors and trustees ‘‘to make any 
changes alterations the said for the sale said stock, 
deemed them necessary for the preservation estate,’’ indi- 
that the testator contemplated the possibility situation arising 
which would justify his representatives disposing his stock price 
different than that described his will. hold that the foregoing 
language barred any change the price would effect saying that 
this testator, who had the ability build profitable business, in- 
tended from mere vanity that his legal representatives should persist 
fruitless negotiations with designated persons unwilling pay more 
than what they considered reasonable price, until the worth his 
holdings was destroyed competing business organized and con- 
some all the very persons who refuse purchase upon 
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his terms. Even there were express authority vary the price, 
prohibition selling price less than that prescribed the 
testator, the equitable power the court may invoked emergen- 
cies, protect the beneficiaries trust from serious loss, total 
destruction substantial asset, which upon conversion forms the 
corpus trust. The dangers here presented justify reading into the 
will implied power sale. Matter Pulitzer’s Estate, 139 Mise. 
Rep. 575, 249 87; Matter Wander’s Estate, 141 Rep. 
584, 585, 252 813. The petitioners having, therefore, full 
power and authority sell the stock, they deem such course advis- 
able for the best interests for the beneficiary the trust, 
their own responsibility. The sale the stock the figure pro- 
posed any other figure involves the exercise judgment busi- 
ness matter, and upon which the court will not undertake give any 
advice direction. the petitioners feel that further retention 
prejudicial the best interests the beneficiaries, their duty 
sell for fair price and the best terms obtainable. Matter 
Wander’s Estate, supra. 

Inasmuch proper disposition the other questions presented 
this application will depend largely upon the amount the testa- 
tor’s estate, feel that they should reserved for and determined 
the accounting proceeding. The application granted the extent 
indicated. Proceed accordingly. 


INSTRUMENTS HELD NEGOTIABLE 


Powell Powell Greenleaf Currier, Supreme Court Vermont, 
162 Atl. Rep. 377 


note providing that executed ‘‘in consideration con- 
tract and agreement entered into this day whereby are 
entitled the use (payee’s) system collections,’’ negotiable. 
Such clause mere statement the transaction giving rise 
the instrument, which, under the provision the 
Uniform Negotiable Instruments Law, does not affect negotiability. 

installment note, providing that the first installment due 
and payable upon the signing the note, negotiable. 


Suit Powell Powell against Greenleaf Currier. From the 
judgment, appeal was taken. Reversed and remanded. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§861, 880. 
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Max Powell, Burlington, for plaintiffs. 


Stanley Wilson, Chelsea, and Guy Page, Burlington, for 
defendants. 


SLACK, J.—This suit recover the balance due two instru- 
ments writing dated, respectively, July 1922, and June 1923. 
The instruments are alike all respects except the date, and are the 
following tenor: 


Newbury, Vt., (date) 

and consideration contract and agreement entered into 
this day with Arthur Bishop Co. Boston, Mass., whereby 
are entitled the use said company’s system collections 
hereby, for value received, promise pay said Arthur Bishop 
Co., order, their office Boston, Mass., the sum one hundred 
fifty dollars, twelve equal monthly payments $12.50 each, the first 
monthly payment made upon the signing this contract note, and 
the remaining eleven payments $12.50 each made upon the 
same date each succeeding month; provided, however, that upon the 
default any one payment, the whole amount remaining then unpaid 
shall once become due and payable, and hereby acknowledge the 
receipt true copy this entire agreement. 
agent and witness 

White 

signature 

Currier.’’ 


The single question whether these instruments are negotiable, 
that plaintiffs can maintain this suit their own names. 

instrument negotiable must contain, among other things, 
unconditional promise order pay sum certain money. 
2871. unqualified order promise pay unconditional 
within the meaning the statute, ‘‘though coupled with 
statement the transaction which gives rise the 

Whether these instruments are negotiable must determined from 
the language the instruments themselves, unaided inspection 
the extrinsic agreements which they refer. Utah Lake Irr. Co. 
Allen, Utah, 511, 231 818, 651; Paepcke Paine, 253 
Mich. 636, 641, 235 871, 1205; Schmitter Simon, 
101 554, 559, 452, Am. Rep. 737; Waterbury-Wallace 
Co. Ivey, Mise. 260, 163 719; Continental Guaranty Corp. 
People’s Bus Line, Harr. (Del.) 595, 117 275. 

the general rule that wherever bill exchange promissory 
note contains reference some extrinsic contract such way 
make subject the terms that contract, distinguished from 
reference importing merely that the extrinsic agreement was the origin 
the transaction, constitutes the consideration the bill note, 
the negotiability the paper destroyed. First National Bank 
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Salem Morgan, 132 Or. 515, 284 582, 286 558; 883, 
par. 69. 

But equally well settled that the negotiability bill note 
not affected reference which simply recital the considera- 
tion for which the paper was given, statement the origin the 
transaction, statement that given accordance with the 
terms contract even date between the same parties. 
918, par. 112. 

short, destroy negotiability the reference collateral con- 
tract must show that the obligation pay burdened with the condi- 
tions that contract. 

Where the promise pay made ‘‘subject to’’ some other contract 
referred to, the authorities seem agreed that the obligation con- 
ditional and negotiability destroyed. Co. Manufac- 
turers’, Co. (C. A.) 179 (N. 40, and note 
citing numerous cases; 124, par. 216. Beyond this, the decisions 
are means harmonious. 

Among the cases which the reference the contract has 
been held destroy the negotiability the note are Chicago, 
Bank Chicago Co., 190 404, 586, Am. St. Rep. 
Continental Bank Trust Co. Times Pub. Co., 142 209, 
So. 612, 1918B, 632; International Finance Corp. Drug Co., 
144 Md. 303, 124 891, 1162; Central National Bank 
Hubbel, 258 Mass. 124, 154 551; First National Bank, Statesville, 
C., Power Equipment Co., 211 Iowa, 153, 233 103, and 
other cases collected page 1126, note. 

the other hand, the words ‘‘as per terms contract,’’ following 
the words ‘‘value promissory note was held not 
affect its negotiability National Bank Newbury Wentworth, 218 
Mass. 30, 105 626. the same effect are Strand Amusement Co. 
Fox, 205 Ala. 183, So. 332, 1121; International Fi- 
nance Co. Northwestern Drug Co. (D. C.) 282 920; Tyler Whit- 
ney-Cent. Trust, Bank, 157 La. 249, 102 So. 325; and Waterbury- 
Wallace Co., Ivey, supra. 

Negotiability not destroyed statement that the note part 
contract certain date, Utah Lake Irr. Co. Allen, supra; 
statement that note ‘‘for payment under contract even 
Slaughter Bisbee Bank, Ariz. 484, 154 1040; statement 
‘‘in one machinery per contract’’ after the words ‘‘For value re- 
First National Bank Richmond, Ind., Badham, 
170, 544, 188 Am. St. Rep. 1043; statement that note 
one series ‘‘given payment land described contract this 
day executed,’’ Coleman Valentin, 323, 164 67, 68; 
statement ‘‘this note given accordance with land contract 
even date between and Doyle Considine, 195 Ill. App. 311. 


‘ 
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First Nat. Bank Hutchinson Lightner, Kan. 736, 59, 
60,8 (N. 231, 118 Am. St. Rep. 353, Ann. Cas. 596, 
instrument the following tenor, ‘‘Pay the order the First Na- 
tional Bank Hutchinson, Kansas, account contract between you 
and the Snyder Planing Mill Co., was held negotiable 
bill exchange, payable absolutely demand. Markey Corey, 
108 Mich. 184, 494, 117, Am. St. Rep. 698, 
was held that the words, ‘‘This note given accordance with the 
terms certain contract under the same date, and between the same 
which appeared the face note, did not affect its nego- 
tiability. Other cases similar import are found Uniform 
Laws Annotated, Vol. 52, and R., page 1129, note. 

The instruments before contain two references the extrinsic 
agreements: (1) ‘‘For and consideration contract and agree- 
ment entered into this day with Arthur Bishop Co. Bos- 
ton, Mass., whereby are entitled the use said company’s system 
collection and hereby, for value received,’’ and (2) ‘‘we 
hereby acknowledge the receipt true copy this entire 

not apparent how the negotiability these instruments af- 
fected either these references. The promise pay not ‘‘subject 
the extrinsic agreement, ‘‘according to’’ such agreement, 
subject any contingency, but absolute and unconditional. 

The first reference nothing more than recital the considera- 
tion, which does not affect the negotiability. L., 883, par. 69, 
and page 918, par. 112. See, also, Daniel Negotiable Instruments, 
Vol. (6th Ed.) par 351, where said: ‘‘The negotiability the 
instrument not impaired recitals statements upon its face, 
which merely state the consideration upon which made, and impose 
other liability upon any party thereto than that for the payment 
the sum money therein expressed, that was ‘given considera- 
tion certain patent right,’ ‘as part payment for piano-forte,’ 
for any other 

Nor the negotiability the instruments affected the fact that 
appears therefrom that they were given for consideration 
service thereafter performed the payee. Siegel Chicago 
St. Rep. 51, involved the negotiability instrument the following 
tenor: 


Chicago, March 1887. 

July 1st, 1887, promise pay Dalziel, order, the sum 
three hundred dollars, for the privilege one framed advertising 
sign, size one end each 159 street-cars the 
North City Railway Co., for term three months from 
May 15, 
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The court said: ‘‘It promise pay certain sum money 
day certain, for consideration thereafter rendered, and depends 
for its validity upon the implied promise the payee furnish the 
consideration the time and the manner stipulated. That is, 
promise pay sum certain particular day, consideration 
the promise the payee and perform his part. promise 
valuable consideration for promise. The mere fact that the 
consideration for which note given recited it, although may 
appear thereby that was given for consideration execu- 
tory contract promise the part the payee, will not destroy its 
negotiability, unless appears through the recital that qualifies the 
promise pay, and renders conditional uncertain, either the 
time payment the sum And was held that the in- 
strument was negotiable. 

State National Bank Cason, La. Ann. 865, So. 881, 882, 
said: ‘‘It cannot affect the negotiability note that its considera- 
tion hereafter realized, that from some contingency may 
never 

Neither the second reference such burden the instruments 
before with the terms the extrinsic agreements. mere 
acknowledgment the signers the instruments the receipt 
true copy the entire agreement; nothing more. While notice, 
inferentially, that these instruments had their origin some sort 
agreement between the makers and payee that not fully embodied 
the instruments themselves, since does not make them ‘‘subject to’’ 
the terms such agreements, subject any whatever, 
does not affect their negotiability. See cases cited above. 

The defendant says that the instruments are bi-lateral contracts 
rather than promissory notes, and calls attention certain provisions 
the extrinsic agreements. enough say concerning this that, 
since the instruments are not subject such agreements, the terms 
thereof are immaterial. 

The defendants claim that the instruments are not negotiable be- 
cause they provide that the first payment made upon the signing 
the instruments; and argued that, under 2871, instru- 
terminable future time. think that the first payment payable 
determinable future time within the meaning the statute. 
payable upon the signing the instrument. The signing the instru- 
ment determines the time payment, which immediately there- 
after. 

urged that the instruments are not negotiable because the con- 
sideration for them was executory contract promise the part 
the payee. This claim disposed what has already been said. 

Judgment reversed, and cause remanded. 


if 


THE BANKING LAW JOURNAL 


ACTION AGAINST BANK FOR DEPOSIT 


First National Bank Breckenridge First National Bank Stam- 
ford, Court Civil Appeals Texas, Rep. (2d) 


The president the plaintiff bank gave his $15,000 note the 
defendant bank and the latter credited the plaintiff bank’s account 
with the proceeds. was agreed between the plaintiff’s president 
and the defendant bank that the money would remain deposit 
until the note was paid. The plaintiff’s president then had his book- 
keeper credit his account the plaintiff with $15,000 and charge 
the amount against the defendant. The account the 
president was overdrawn the time. Later the defendant applied 
the balance its books the payment the note which held and 
refused pay the plaintiff’s draft against the deposit. this 
action was held that the plaintiff could not recover. had any 
right all the deposit its right was subject the agreement 
the president that the deposit might applied the 
note. 


Action the First National Bank Stamford against the First 
National Bank Breckenridge. From judgment for plaintiff, de- 
fendant appeals. Reversed and rendered. 

Goggans Allison, Dallas, for appellant. 

Wagstaff, Harwell, Wagstaff Douthit, Abilene, and 
Davenport, Stamford, for appellee. 


FUNDERBURK, J.—This suit the First National Bank 
Stamford, hereinafter called the Stamford bank, against the First Na- 
tional Bank Breckenridge, hereinafter called the Breckenridge bank, 
recover the sum $11,016.15, being the balance deposit the 
original amount $15,000 credited the latter bank the former. 
Colvert, president and executive officer the Stamford bank, 
June 1930, wrote Daniel, president the Breckenridge 
bank, follows: 


may need the use $10,000.00 your funds for few days. 
convenient for you let have this money would glad 
make demand note, sending you for credit The First National 
Bank Stamford for use. can return the funds any day that 
you may need it. have line credit from one the big New York 
banks, however, not wish them for any money until along 
about the first July. Hoping everything coming good with you, 
and with kind regards, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §400. 
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Before the Breckenridge bank made reply, Colvert called Daniel 
over long-distance telephone and asked about the loan. stated 
Daniel that the Stamford bank was getting low and wanted in- 
crease the cash reserve said bank. Daniel, for the Breckenridge 
bank, told Colvert would loan him the money, but that the proceeds 
the $15,444 note made Colvert therefor would deposited 
the credit the Stamford bank and could not drawn upon said 
bank but must remain the said Breckenridge bank and subject 
the payment said note, which could charged said account any 
time the Breckenridge bank desired so, and that interest per 
cent. would paid the balance kept the bank until the note 
(which was draw per cent.) was discharged. Daniel, this con- 
versation, told Colvert that, unless this agreement was made, would 
not loan him the money, and Colvert agreed that the money would re- 
main defendant bank until the $15,000 note was paid; that per 
cent. would paid the amount kept deposit; that the note would 
draw per cent. interest; and that the account was subject 
charged with the note executed Colvert any time the 
Breckenridge bank desired. Following this conversation the Brecken- 
ridge bank wrote Colvert follows: 


Mr. Colvert: 

enclose herewith blank demand note for your convenience 
handling the loans mentioned your letter today. will glad 
handle this for you per your letter for either the amounts men- 
tioned therein. 

kindest personal regards, am, 

truly, Daniel, President, 


About four days after receipt the above letter, Colvert wrote 
Daniel, president the defendant bank, follows: 


per your letter the 9th inst., enclosing herewith 
$15,000.00 note, dated June 16th, due demand. Please place pro- 
this paper the credit The First National Bank Stam- 
ford, Texas, for use. 


you for this accommodation, and with kindest personal 
regards, 


Upon receipt the last-named letter, the Breckenridge bank cred- 
ited the Stamford bank with the sum $15,000, the amount the 
note, and mailed the latter the usual credit card. The same day that 
this note was mailed the Breckenridge bank, Colvert made out 
his own handwriting deposit slip for $15,000, and had the book- 
keeper credit same his personal account and charge the amount 
thereof the books the Breckenridge bank. that time the indi- 
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vidual Colvert was overdrawn $10,519,19, and, the close 
business the same day, was overdrawn $3,810.24. All the entries 
were made the bookkeeper solely from the deposit slip, without any 
advice from the Breckenridge bank. Subsequently, one draft for $5,000 
against said deposit the Breckenridge bank was presented and was 
paid, upon the assumption that such sum was temporarily needed the 
Stamford bank and would replaced. demand was ever made for 
the restoration said $5,000. The Breckenridge bank mailed several 
statements the Stamford bank, showing the state the account, one 
mailed November 29, 1930, showing balance $11,016.14. that 
time there had been change the account outside the said $5,000 
draft, except the monthly interest which had been Two 
the statements were rendered response requests bank examiners 
for verification accounts. December 10, 1930, the Breckenridge 
bank applied the balance the deposit Colvert’s unpaid note, 
wired the Stamford bank such action, and refused payment the 
draft the Stamford bank upon for said balance $11,016.14. 
officer director the Stamford bank, other than Colvert, had any 
actual knowledge the agreement Colvert with the Breckenridge 
bank. Colvert, the time all the transactions mentioned, was 
insolvent; but neither bank had actual knowledge such fact. The 
Breckenridge bank gave notice the Stamford bank concerning the 
nature the transaction had through Colvert, save such, any, was 
imputed the knowledge Colvert. Colvert had authority 
make the agreement for the Stamford bank that the deposit would 
not drawn upon that the note could charged the account. 

Upon substantially the above facts the trial court ‘‘that 
the said Colvert, the time was borrowing the money from the 
First National Bank Breckenridge, was acting absolutely his own 
behalf and without the knowledge the other officers and directors 
The First National Bank Stamford, and that any knowledge the 
said Colvert the transaction would not imputed The First Na- 
tional Bank Stamford, and therefore the plaintiff should recover 
this case,’’ 

Judgment was accordingly rendered for the Stamford bank for the 
amount the deposit, including the per cent. interest, from which 
judgment the Breckenridge bank has appealed. 

have reached the conclusion that judgment should have been 
given for the Breckenridge bank. The Breckenridge bank contends, 
effect, that the facts show bank transaction which Colvert being the 
sole representative the bank, his knowledge imputed the 
bank, even though may have had individual interest the matter 
adverse the bank. The Stamford bank contends that the facts dis- 
close individual transaction Colvert with the Breckenridge bank, 
from which seems assumed that can take the benefits the 
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transaction free the agreements between Colvert and the Brecken- 
ridge bank, which was without authority make, and which 
had knowledge. further the latter’s contention that the special 
agreements between Colvert and the Breckenridge bank were illegal, 
ultra vires, and void. see it, unnecessary for determine 
whether the transaction was valid void. likewise unnecessary 
determine whether the facts show bank transaction individual 
transaction. the transaction was void being contrary law 
public policy, then the law will leave the parties where they have placed 
themselves, and the Stamford bank cannot, for that reason, recover the 
balance the deposit. Tex. Jur. 190. From the standpoint 
the Stamford bank was never party the transaction and certainly 
could derive benefit from illegal and void contract, even made 
its behalf. the transaction construed valid bank 
transaction, necessarily comprehends valid contract between the two 
banks. virtue such contract, existed, there was created be- 
tween the banks the relation debtor and creditor; such being the 
relation between bank and its depositor. Clearly there was such 
contract unless was the agreement between Colvert and the Brecken- 
ridge bank. that agreement the right the Stamford bank the 
deposit any part thereof was all times subject the superior 
right the Breckenridge bank apply the deposit discharge 
Colvert’s note. This condition put the Stamford bank election 
either claim nothing the transaction else take subject the terms 
the agreement. Goldstein Union Nat. Bank, 109 Tex. 555, 213 
584. 

the transaction was the individual transaction Colvert with the 
Breckenridge bank, the result different. such was the case the 
principle controlling which applies one for whose benefit contract 
made other parties. That rule is: ‘‘The beneficiary can 
acquire better right enforce the contract than that held the 
contracting parties themselves. must accept the contract was 
made and must succeed fail upon its Tex. Jur., 
Contracts, 109, 116. Suppose was unquestionably individual 
transaction, and the deposit had been credited Colvert. And further 
suppose that upon exhibiting the deposit slip the Stamford bank had 
done just did, namely, credited the account Colvert with the 
amount, and charged same the Breckenridge bank. Could 
plausibly contended that, short any showing fraudulent con- 
spiracy collusion, the Breckenridge bank would have lost the benefits 
its agreement giving the right charge the note the deposit 
any time saw fit good reason occurs for holding. 
the deposit was the individual deposit Colvert, then what the 
basis the Stamford bank’s claim it? What gives rise the rela- 
tion debtor and creditor between the two banks such must exist 
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the Stamford bank entitled recover the balance the deposit? 
The only basis disclosed the record, other than the agreement made 
between Colvert and the Breckenridge bank, the simple act the 
Stamford bank crediting $15,000 the account Colvert and charg- 
ing the amount thereof the Breckenridge bank. The Breckenridge 
bank had nothing with this transaction. was direct viola- 
tion the agreement between Colvert and the Breckenridge bank. The 
situation different, see it, than Colvert had falsely stated 
that had $15,000 general deposit the Breckenridge bank, and 
upon the faith that statement the Stamford bank had passed his 
credit like amount and had permitted him draw out without first 
confirming the representation. 

are therefore opinion that the judgment the trial court 
should reversed and judgment here rendered for the Breckenridge 
bank, which accordingly ordered. 


INTEREST ALLOWED PREFERRED CLAIM 
AGAINST FAILED BANK 


American Surety Co. New York Peyton, State Commissioner 
Banks, Supreme Court Minnesota, 244 Rep. 


Upon the failure bank, the assets are sufficient, all pre- 
ferred claims will paid with interest before the general claims are 
paid. And the rate interest will the contract rate paid before 
default, since the allowance claim the bank commissioner 
not the nature new judgment calling for new legal rate 
interest. 


Action the American Surety Company New York against 
Peyton, State Commissioner Banks. From the judgment 
rendered, the defendant appeals. Judgment modified. 

Nordstrom, Litchfield, for appellant. 

Orr, Stark, Kidder Freeman, St. Paul, for respondent. 


STONE, J.—Defendant appeals from judgment, admitting liabil- 
ity for principal, but denying liability for interest. 

Plaintiff sues subrogee the state Minnesota for deposit 
balance the latter’s credit, November 15, 1926, the Marietta State 
Bank which, that date, was found insolvent and taken over for liqui- 
dation the commissioner banks. Plaintiff had given bond 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §678. 
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secure the deposit, and December 1926, paid discharge its 
liability $9,962.87, with interest per cent. November 15, 1926, 
and per cent. from then the date payment. 

The involved transactions antedate the enactment Laws 1921, 
518, (section 106, Mason’s Minn. St. 1927), which took from 
sureties for state depositories their right subrogation. not 
questioned that plaintiff rightfully claims subrogee the state. 
Fidelity Guaranty Co. Rathbun, 160 Minn. 176, 199 
561. But the judgment questioned the grounds (1) that inter- 
est should have been allowed, (2) that, interest chargeable, 
must the rate per cent. per annum. 

Defendant’s position that, although the state’s claim was pre- 
ferred, interest could accrue after the debtor’s insolvency and the 
sequestration its assets for liquidation; there being insufficient prop- 
erty pay expenses liquidation and all claims. That argument 
misconception the ‘‘general rule,’’ stated Thomas Western 
Car. Co., 149 95, Ct. 824, 833, Ed. 663, that, ‘‘after 
property insolvent passes into the hands receiver 
assignee insolvency, interest not allowed the claims against the 
funds. The delay distribution the act the law; necessary 
incident the settlement the estate.’’ Controlling between claims 
the same rank, that rule has application against preferred and 
superior claim favor inferior general claim. applies ‘‘only 
case where the fund insufficient pay all, and the creditors are 
all the same rank.’’ Richmond Const. Co. Richmond, 
Steel Mfg. Co. Seaboard Air Line Ry., 233 261, Ct. 502, 
Ed. 949. See, also, Trust Co. Condon (C. A.) 84; 
Am. Surety Co. Carbon Timber Co. (C. A.) 263 295 
U.S. Fidelity Guaranty Co. Bramwell (D. C.) 295 331, affirmed 
Ed. 368. 

claims against insolvent corporations, our statute (section 
8013, Mason’s Minn. St. 1927) gives due the United States 
and the State priority over all others except only over- 
head expense the receivership. Inasmuch plaintiff through sub- 
rogation has all the rights the state, and the involved claim 
superior the general claims (there being sufficient fund for pay- 
ment all preferred claims), plaintiff entitled interest. 

Remains the question whether interest shall the legal rate 
(section 7036, Mason’s Minn. St. 1927) the contract rate 
per cent. per annum. The Marietta State Bank was designated state 
depository the board deposit, section 97, Mason’s Minn. St. 1927. 
Under section 98, that board designates depositories resolution. 
Separate resolutions fix the rate interest, which the board changes 
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from time time conform prevailing conditions. The resolutions 
designating depository and rate interest, with acceptance 
bank, become simple contract that the bank shall receive state money 
deposit, repay demand, and pay interest the designated 
rate. then the statutory mandate (section 7036, Mason’s 
Minn. St. 1927) that ‘‘contracts shall bear the same rate interest 
after they become due Following that the pronounce- 
ment upon any contractual provision ‘‘for increase the rate 
interest after maturity’’ the penalty forfeiting all interest. With 
the statute that form, can longer apply simple contract 
for the payment money, with interest stated rate, the rule under 
former statute different form, that ‘‘the interest recoverable 
damages note other instrument after maturity the legal rate 
interest, and not the rate fixed the instrument for interest before 
Dunnell’s Minn. Dig. (2d Ed.) 2524, citing cases from 
Marston, Minn. 339 (Gil. 238) Lash Lambert, Minn. 
416 (Gil. 336), Am. Rep. 142. The latest case there mentioned, Trus- 
tees Merchants’ Nat. Bank, 139 Minn. 80, 165 491, was suit, 
not any contract, but sounding wholly tort, for the conversion 
certificates deposit the proceeds thereof. consequence, interest 
was allowed the legal rate per cent. instead the rate fixed 
the certificates deposit per cent. apply the old rule now 
permit increased rate interest after maturity would for 
the law that which not only prohibited the parties them- 
selves, but penalized the forfeiture interest already referred to. 
course, where contract debt bears interest before, and silent 
the rate after maturity, the legal rate applies after default. Dun- 
nell’s Minn. Dig. 4881. 

suggested that the legal rate per cent. (section 7036, 
Mason’s Minn. St. 1927) should apply after the allowance the claim 
defendant statutory liquidator. That cannot do, because, 
under our statute, section 7689, Mason’s Minn. St. 1927, providing for 
the liquidation the state banks the commissioner banks and 
fixing the procedure followed, there nothing the way 
judgment the court order amounting judgment such 
nature put end the liability the contract and substitute 
therefor obligation judgment. not the court that allows the 
claims, but, rather and only, the commissioner banks. ‘‘Upon the 
expiration the time fixed for the presentation claims,’’ makes 
list those presented, ‘‘including and specifying such claims have 
been rejected him.’’ Then, the absence contest over either 
rejected allowed claims, proceeds pay dividends the extent 
permitted the available funds. cases doubt conflicting 
claims, ‘‘he may require order the district court authorizing and 
directing the payment such need not now 
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whether such order, procured, amounts judgment which 
merges the original contract debt and takes the legal rather than the 
contract rate interest. this case there has been such order. 
least there was none until the judgment from which this appeal was 
taken. must hold that, inasmuch the only obligation there 
was the entry that judgment was contract, the contract rate 
interest applied the exclusion the legal rate. This follows, 
think, because claims filed with the receiver not lose their interest 
bearing quality during the receivership. Where all are equal rank 
and interest not allowed, the result put upon the ‘‘necessary and 
enforced rule distribution, due the fact that case receiver- 
ships the assets are generally insufficient pay debts Am. 
Iron Steel Mfg. Co. Seaboard Air Line Ry., 233 261, Ct. 
502, 504, Ed. 949. was there pointed out that the general rule 
(already shown not apply against interest preferred claims) 
did not prevent the running interest during the and if, 
result good fortune good management, the estate proved suffi- 
cient discharge the claims full, interest (obviously the contract 
the rare instances where the assets ultimately proved sufficient 

that were entitled interest accruing after adjudica- 

had here anything the nature judgment superseding 
and merging the original contract liability, the result, course, would 
different. The legal rather than the contract rate would apply. But, 
the absence the new and different obligation created judgment 
supersede the old the contract, find nothing which base 
holding that the legal rather than the contract rate controls after 
allowance claim the commissioner banks acting liquidator 
under the statute. was error allow interest per cent. The 
contract rate per cent. applies. The judgment must modified 
accordingly. ordered. 


ACKNOWLEDGMENT DEBT NOT 
PROMISSORY NOTE 


Roe’s Estate, Surrogate’s Court, 143 Misc. Rep. 361, 257 
Supp. 273 


instrument, stating that for valuable consideration the maker 
owed another specified sum which was due and payable the 
event the maker’s death, not promissory note, but merely 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §852. 
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evidence indebtedness not itself sufficient support claim 
against the maker’s estate. 


this case former employee the decedent sued the estate 
the following written instrument given her the decedent: 


valuable consideration, owe, Agnes Welch 290 
Lark Albany, Y., the sum $5,000, without interest, which 
due and payable, the event death. 

witness whereof, have affixed signature this declara- 
tion. 


Wallace Roe. 

The court denied the plaintiff any recovery since held that 
was not promise pay, but merely acknowledgment debt. 


Proceeding accounting the executrix the estate 
lace Roe, deceased, involving the validity claim against the estate. 
Decree entered disallowing the claim. 

Joseph Besch, Jr., Albany (Michael Reilly, Albany, 
counsel), for executrix. 

Ogden Stevens, Albany (Newton Van Derzee, Albany, 
counsel), for claimant. 


SCHENCK, the judicial settlement the accounts the 
executrix herein, the validity claim against the decedent’s estate 
was presented and tried. This claim based upon written instru- 
ment executed the testator words and figures follows: 


14th, 1926. 
valuable consideration, owe, Agnes Welch 290 Lark 
St., Albany, Y., the sum $5,000, without interest, which due and 
payable, the event death. 
witness whereof, have affixed signature this declaration. 


Wallace Roe. 
Scofield, Notary Public.’’ 


The execution the instrument the testator admitted the 
accounting party. The answer denies, however, that the instrument 
was given for valuable consideration, and alleges that was given for 
legal consideration whatsoever. Claimant had been for many years 
employed the banking firm Spencer Trask Co. the capacity 
secretary and stenographer, her particular duties being stenographic 
and secretarial work for the testator, who was one the resident part- 
ners the banking firm. While the answer admitted the delivery 
the claimant the instrument referred to, the accounting party was 
given leave amend and deny that the delivery the instrument 
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was made during the lifetime the testator and allege that was 
made after his death, conformity with the proof. 

That the instrument not promissory note, negotiable other- 
wise, apparent from its terms, for there promise therein pay. 
contended claimant that the instrument ‘‘a declaration 
indebtedness and contains every element valid claim.’’ 

Let consider the language the instrument: ‘‘For valuable 
could stop this point, would have instrument indicating 
acknowledgment the testator that claimant had already furnished 
him valuable consideration, but must noted that the sum therein 
stated was become ‘‘due and payable, the event death.’’ 

the words, ‘‘I owe Agnes Welch the sum 
were intended import present indebtedness then due, find 
logical reason for the further provision which makes the sum ‘‘due and 
payable’’ only the event testator’s death. 

Taking the entire instrument, appears have been simply 
attempt make financial provision for claimant’s benefit upon testa- 
tor’s death. other words, the testator endeavored make testa- 
mentary disposition portion his property manner contrary 
law. 

Counsel for the claimant refers several cases support his 
contention that this instrument itself sufficient support the 
450, case somewhat similar the case bar, and referred 
brief authority for his contention. There the decedent 
left written acknowledgment directing his executors pay sum 
money person named therein, and contained these words: ‘‘I owe 
him that. old friend, and may too modest put 
The Court Appeals held that this instrument was admis- 
sion and must given due weight. Chief Judge Andrews, writing for 
the court, said: ‘‘The memorandum did not constitute contract 
promise upon which action could maintained. purported 
neither agreement nor promise. was simply direction ad- 
dressed his executors for their guidance, and, being outside the 
will, and unattested instrument, had legal binding force, either 
evidence, although the testator retained his possession. entry 
memorandum made deceased person against his interest, found 
his books papers, is, general, admissible against his estate 
favor party seeking establish the fact stated. They are presum- 
ably truthful. Govin Miranda, 140 474, 626; 
Whart. Ev. 128. The probative force which will accorded the 
admission depends upon the 

The court, after pointing out that the claimant there was bound 
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show legal liability the decedent’s estate for services rendered, con- 
tinues (at page 369 153 Y., 450, 451): memo- 
randum, have said, admitted valid debt. But the particular 
consideration was not stated, and, unless the consideration was services 
rendered, and that could found from the whole evidence, the proof 
the memorandum did not aid the claimant establishing the claim 
presented.’’ 

The instrument here presented constitutes some evidence way 
admission, but, under the rule laid down the Gallagher Case, not 
itself sufficient substantiate the claim. The instrument was ad- 
mitted evidence, but has not been coupled with other evidence 
sufficient reasonably establish valid claim. 


BANK LIABLE FOR FAILURE EXECUTE 
AND RECORD CHATTEL MORTGAGE 
FOR CUSTOMER 


Bank Newington Bossert Corporation, Court Appeals 
Georgia, 165 Rep. 887 


Where bank, for consideration, promises person prepare 
and file for record chattel mortgage, there binding contract, 
and the bank will liable for its breach the other contracting 
party suffers loss mortgage lien reason the bank’s failure 
file the mortgage for record. 

this case, the Bossert Corporation (the plaintiff) sent draft 
and unsigned notes the Bank Newington with instructions 
collect the draft, have the notes signed designated person, ob- 
tain mortgage from such person and file for record. The bank 
was also ordered deduct any expenses incurred and remit the 
balance the draft the sender. The bank remitted the proceeds, 
after deducting its expenses which said was for the ‘‘cost [the] 
chattel mortgage,’’ and notified the plaintiff ‘‘the mortgage will 
follow soon recorded.’’ The court held that this amounted 
binding contract, and the bank was liable the plaintiff where 
the latter lost his lien because the bank failed record the mort- 
gage accordance with its promise. 


Action Bossert Corporation against Bank Newington. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Overstreet Overstreet, Sylvania, for plaintiff error. 

Andrew Ryan, Jr., and James Glass, both Savannah, and 
Henry Howard, Sylvania, for defendant error. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 330, 338. 
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STEPHENS, J.—Where there transmitted bank draft ac- 
companied unsigned notes which the sender has prepared for execu- 
tion designated person, and the bank instructed collect the 
draft, obtain the execution the notes, and prepare and take from the 
person executing the notes chattel mortgage designated property, 
and file the mortgage with the officer whose office mortgages are filed 
for publie record, and, after paying the expenses incurred with refer- 
ence collecting the draft and carrying out the instructions with re- 
spect the mortgage, remit the balance the sender, and where the 
bank, reply the letter instructions, remits the proceeds the 
draft, less amount which the bank indicates retains the 
[the] chattel mortgage,’’ and states that the ‘‘mortgage will follow 
soon recorded,’’ contract thereby arises between the sender the 
papers and the bank whereby the bank agrees obtain the execution 
mortgage the property directed, and file for record with the 
proper county authority. The failure the bank have prepared 
and filed for record mortgage indicated breach this contract, 
and where, result the breach, the other contracting party suffers 
loss mortgage lien the property reason failure file the 
mortgage for record, the bank liable damages. This true not- 
withstanding the unsigned notes actually transmitted the bank for 
another person’s signature may have differed number and amounts 
from the notes described the letter instructions, and this further 
true notwithstanding the notes sent with the letter instructions, and 
which the bank obtained the signature and execution (if did), may 
have been afterwards, agreement between the maker the notes 
and the person whom they were made, substituted new notes less 
amount the aggregate than the notes for which they were sub- 
stituted. 

Where, suit against the bank the opposite party, recover 
damages for its breach the contract failing obtain and have 
filed for record mortgage favor the plaintiff indicated, 
the defendant filed plea denial, and also alleged that had 
not entered into contract with the plaintiff, but that the defendant’s 
cashier, his individual capacity, had conducted certain transactions 
for the plaintiff, and that the alleged contract, had been made 
the bank, would have been ultra vires the bank, and where ap- 
peared, from uncontradicted evidence, that the letter instructions 
which the plaintiff had sent the bank had been executed the bank’s 
cashier cashier the bank, who was necessarily agent for the 
bank, and that the proceeds the collection the draft were trans- 
mitted the plaintiff the cashier, and being apparently, not 
actually, within the this agent’s authority cashier the 
bank handle, agent for and behalf the bank, all the transac- 
tions which the plaintiff had instructed the defendant bank handle, 
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the evidence demanded the inference that contract was made between 
the plaintiff and the defendant and through the latter’s authorized 
agent acting for and behalf the defendant, which the defendant 
became obligated obtain for the benefit the execution, 
the person designated the letter instructions, chattel mortgage 
covering described property, and where the evidence authorized the 
inference that the mortgage was favor the plaintiff, and that 
the contract was breached the defendant’s failure take the mort- 
gage file for record the defendant had agreed do, and that 
the mortgage had not been sent the plaintiff, and did not know 
the failure the defendant record the mortgage, and that, 
reason the failure the defendant have the mortgage recorded, 
the plaintiff, upon the and insolvency the person who 
was have executed the mortgage, lost his lien upon the property, 
the damage designated-amount, and where did not 
appear that the contract with the defendant bank was ultra vires, the 
verdict found for the plaintiff was authorized. The court therefore did 
not err stating the contentions the parties, charging the jury, 
refusing requests charge. 

the plaintiff had right performance the defendant 
the latter’s contractual obligation procure the execution mort- 
gage and file for record, immaterial that there was provision 
any the notes which title the property which the bank had 
agreed cover with the mortgage was retained the plaintiff 
security for the debt. 

The contract not being one that was unlawful, and having been fully 
executed the plaintiff, the bank cannot defend the ground that 
the contract was ultra vires. 576. 


BUSINESS LAW SECTION 


Employer’s Right Employee’s Inventions 
Denied 


Although employer has irrevocable license use, 
without payment royalty, inventions employee, de- 
veloped during hours employment the employer’s ex- 
pense, the latter not entitled conveyance the patents 
for the inventions the absence express agreement. 
was decided the case Bowers Woodman, 
District Court (Massachusetts), Fed. Rep. (2d) 797. 

This action the receiver the Wickwire Spencer 
Steel Company compel Woodman, former employee, 
assign certain patents for inventions developed while Wood- 
man was the employ the steel company. While Wood- 
man was superintendent, organized engineering depart- 
ment which developed into research department. this 
department Woodman invented several products for which 
took out patents the company’s expense and assigned 
them the company. The patents involved this suit, how- 
ever, although they represented inventions made the course 
his employment, were taken out his own expense. 

express agreement was ever made for Woodman 
devote his skill energy the invention new products, nor 
were any assignments patents made pursuant any ex- 
press agreement any kind. The opinion the court, hold- 
ing for the defendant employee, follows: 


The complainants are here invoking the powers this court, not 
only secure the enjoyment rights under them, but establish full 
ownership letters patent the United States, issued the re- 
spondent, and also pending applications for other letters patent, 
which letters patent and applications cover inventions conceived and 
developed the respondent while the employ the complainants. 
the outset are met with the general proposition, firmly estab- 
lished, that manufacturing corporation which has employed 
skilled workman, for stated compensation, take charge its 
works, and devote his time and services devising and making 
improvements articles there manufactured, not entitled con- 
veyance patents obtained for inventions made him while em- 
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ployed, the absence express agreement that 
Dueber Watch-Case Mfg. Co., 149 315, 320, Ct. 886, 
888, Ed. 749. See, also, Hapgood Hewitt, 119 226, 
Ct. 193, Ed. 369; Ingle Landis Tool Co. (C. A.) 
272 464. 

This general rule has been applied cases where the employee in- 
ventor was charged with the duties supervising the work his 
employer, Pressed Steel Car Company Hansen (C. A.) 137 
403, (N. S.) 1172, certiorari denied 199 608, 
Ct. 749, Ed. 331; Johnson Furnace Engineering Co. 
Western Furnace Co. (C. A.) 178 819, 823; Hapgood Hewitt, 
supra; cases where, incidental his general duties, the employee 
was required devote his skill and energy improving perfecting 
the machinery, processes products his employer, Hapgood 
Hewitt, supra; Dalzell Dueber Watch-Case Mfg. Co., supra; 
Amdyco Corporation Urquhart (D. C.) (2d) 943; and 
where the device invented was developed the employee during 
his employment, with the aid his fellow employees, and with the use 
his employer’s machinery, tools and. materials, Hapgood Hewitt, 
Pressed Steel Car Company Hansen, supra; Dalzell Dueber 
Watch-Case Mfg. Co., supra; Manton-Gaulin Mfg. Co., 
Colony, 255 Mass. 194, 151 71, 589. 

The relationship employer and employee, the nature the em- 
ployment and the development the invention during hours em- 
ployment, and the employer’s expense, are circumstances which 
have universally been held sufficient confer upon the employer 
irrevocable license use the invention without payment any royalty, 
especially when the employee has tacitly and expressly consented 
such use. Solomons United States, 137 342, Ct. 88, 89, 
Ed. 667; McAleer, Adm’x United States, 150 424, 
Ct. 78, Ed. 1049; Keyes Eureka Consolidated Mining 
Co., 158 150, Ct. 772, Ed. 929; Gill United States, 
160 426, Ct. 322, 324, Ed. 480; Houghton United 
States (C. A.) (2d) 386. 

The first question presented whether the respondent entered into 
any express agreement assign his inventions the complainants. 
conceded that there was written oral agreement, but 
argued that the facts established contract arising necessary im- 
plications from the words and acts the parties. While the fact that 
respondent had assigned other patents, inventions, some evidence 
the existence agreement assign all inventions, not con- 
clusive. Pressed Steel Car Co. Hansen, supra; Lambert Tire 
Rubber Co. Brubaker Tire Co. (C. A.) (2d) 414; Amdyco 
Corporation Urquhart, supra. 
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Whatever effect may given the course conduct pursued 
the respondent relative the assignment patents prior Sep- 
tember, 1929, obvious that subsequent his conversation with 
the general manager did not intend assign the patents ap- 
plications involved this suit. the contrary, the evidence nega- 
tives such intention. the complainants understood that the 
patents would assigned, this understanding entirely lacked mutuality. 
The fact that the respondent did not follow the course laid down 
his superiors and present his applications for approval before sub- 
mitting them the patent attorneys, his statement the general 
manager that was taking out the patents his own name and his 
own expense, and the fact that paid all expenses after being advised 
that need not so, all are inconsistent with the existence any 
intention the part the respondent part with the absolute title 
the invention. relief sought the ground that the complain- 
ants are entitled the specific performance contract, well 
settled that such contracts must definitely and distinctly established 
with uncertainty respecting the terms the agreement, meet- 
ing the minds the parties upon these terms. Dalzell Dueber 
Watch-Case Mfg. Co., supra; National Wire Bound Box Co. 
Healy (C. A.) 189 49; Pressed Steel Car Co. Hansen, supra, 

both Hapgood Hewitt, supra, and Dalzell Dueber Watch- 
Case Mfg. Co., supra, contract was found exist facts much 
more favorable the employer than are those the case 
the Hewitt Case, Hewitt was engaged because his experience 
manufacturing plows and his demonstrated ability perfect and im- 
prove the manufactured article; and the latter case the employee’s 
wages were increased upon confident belief, expressed the em- 
ployee, that the improvements would make the coming year 
would justify the increase. 

the case bar, such inducements were any time held out 
the respondent induce either the employment its continuance 
any increase salary. cannot said, therefore, that the evi- 
dence establishes any agreement which would bring the case within 
the general rule above stated. 


Time for Giving Notice Under Workmen’s Com- 
pensation Law 

Where employee the course his employment hurt 

accident, but the injury does not manifest itself until 

some later date, the time for the employee under the Minnesota 

Workmen’s Compensation Act give notice the “occur- 
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rence the injury” the employer, begins run from the 
time the injury becomes apparent. This was the decision 
Clausen Minnesota Steel Co., Supreme Court Minnesota, 
242 Rep. 397. 

November, 1929, the plaintiff Clausen, employee 
the defendant, injured the knuckle his forefinger, causing 
abrasion but bleeding. kept with his work, without 
reporting the accident, and bathed his hand when went 
home that day. continued work until March, 1930, 
when the injury began cause inconvenience. consulted 
doctor and operation was performed the 
hand. March 11, 1930, the plaintiff reported the accident. 

The defendant declined pay any compensation the 
ground that notice the accident was given the defend- 
ant until ninety days after the accidental blow the finger 
was received, and that therefore compensation was barred un- 
der the section the Workmen’s Compensation Act requiring 
that notice given within ninety days after the “occurrence 
the injury.” 

The court held that the plaintiff could recover the fol- 
lowing opinion: 


The question really comes this: the words “accident” and 
“occurrence the injury” mean the same thing under this act? 
cident” defined subdivision section 4326; but nowhere 
“injury” “occurrence the injury” defined, except meaning 
compensable injury which does not occur until disability 
common knowledge that accidents may injure some parts the 
physical structure the body not open view nor suspected hav- 
ing received injury, nor causing disability until long after the 
accident. The injury there, but latent and hidden. are 
accidents trivial apparent results the time that neither the 
one who might witness the same nor the victim thereof would antici- 
pate disability therefrom; yet the subsequent development thereof may 
cause, not only loss members, but life itself. such 
appear the decisions this court. Walker Minnesota Co., 
167 Minn. 475, 209 635; Hertz Watab Paper Co., 180 
Minn. 177, 230 481; Keane Arrowhead Steel Products Co., 
181 Minn. 359, 232 621. The Workmen’s Compensation Act 
does not contemplate the payment damages for accidental injuries, 
matter how painful. only the disability loss earning 
power which results from the injuries that calls for compensation. 
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when the act speaks the occurrence injury refers com- 
pensable injuries, and these occur when disability appears. Section 
4293 indicates the same purpose, for the employer is, under penalty, 
required report the Industrial Commission “any accident any 
which causes death serious injury” within 
hours “the occurrence such accident, and all other accidents 
which occur any employee the course his employment, and 
which the employer his foreman has knowledge within seven days 
after the occurrence such accident, provided that such injuries are 
sufficient wholly partially incapacitate the person injured from 
labor service for more than the remainder the day, shift turn 
which the injury was sustained.” clear from this record that 
the relator had witnessed the accident respondent would not 
have violated the law failnig report it. Hence, must conclude 
that our Workmen’s Compensation Act intended compensate em- 
ployees for every disability loss earning power caused any 
accidental injury received the course the employment, matter 
whether the disability results immediately from the injury, 
delayed because the latent hidden dormant injury failed heal 
anticipated, but ultimately developed serious consequences. That 
being so, must follow that section 4280 should construed that 
the employee can have opportunity give the notice and secure 
his rights cases accidents causing nonanticipated delayed in- 
capacity disability. met the question Young Melrose 
Granite Co., 152 Minn. 512, 189 426, 506, but 
answer not being necessary decision that case was purposely 
passed. 

may not strictly accurate say that the decisions from 
other jurisdictions indicate two opposing views whether the 
term, occurrence the injury,” must construed mean “the 
accident,” because the differences language the Workmen’s 
Compensation Acts. Where the statute provides that claim for 
compensation barred unless notice given the employer claim 
filed within certain time from “the accident,” “after the date 
the accident,” “after the date upon which the injury occurs,” there 
hardly room for construction. Especially where the period for 
the precedent act the employee such length that might 
assumed that the legislature intended all disability which did not re- 
veal itself within that time should excluded from compensation. 
Some acts have six months; others one year. Statutes using the terms 
above quoted are involved Central Locomotive Car Works 
Industrial Commission, 290 436, 125 369; Whitby Armour 
Co., 114 Kan. 445, 219 253; Hustus’ Case, 123 Me. 428, 123 
514; Bartlett’s Case, 125 Me. 374, 134 163 (the different sections 
reading compel construction that injury one means com- 
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pensable injury, and the other accident). Chmielewska Butte 
Superior Mining Co., Mont. 36, 261 616; Ford Motor Co. 
Hunt, 146 Okl. 105, 293 1038; Graham Wells Brick Co., 
150 Tenn. 660, 266 770; Maryland Casualty Co. 
Commission, Utah, 170, 278 60. 


State Tax Chain Stores Upheld 


state statute taxing stores certain percentage gross 
income, with provision for additional levy the same 
amount all stores operated any person operating more 
than five stores the state, not void denial equal 
protection the laws under the 14th Amendment the 
Constitution. This was the decision Penny Stores, Inc., 
Mitchell, Atty. General, District Court Mississippi, 
Fed. Rep. (2d) 789. 

the Mississippi Legislature passed act levying 
annual business privilege tax one-fourth one per cent. 
gross income all stores doing business within the state, 
and additional tax the same amount persons operating 
more than five stores. The Penny stores, behalf them- 
selves and other operators chain stores, sought injunc- 
tion against the enforcement the additional levy the 
theory that violated section one the 14th Amendment 
the Federal Constitution, which provides against the depriva- 
tion property without due process law and against the 
denial equal protection the laws. was further con- 
tended that the tax violated section 112 the Mississippi Con- 
stitution providing for equal and uniform taxation throughout 
the state. The court upheld the tax valid, and answered 
the contentions the following manner: 

Section 112 the Mississippi Constitution relates entirely 
valorem taxation. has been repeatedly held the Supreme Court 
the state that has application privilege, excise occupation 
taxes. does not prohibit the legislature from taxing certain oc- 
cupations and exempting others from taxing certain classes the 
same occupation and exempting other classes. Coca-Cola Co. Skill- 
man, Miss. 677, So. 985; Hattiesburg Grocery Co. Robert- 
son, 126 Miss. 34, So. 748; First National Bank 
Biloxi Board Supervisors Harrison County, 157 Miss. 197, 
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127 So. 686; State Gulf, Co., 188 Miss. 70, 104 So. 689; 
Postal Telegraph Cable Co. Robertson, 116 Miss. 204, So. 
560; Clarksdale Ins. Agency Cole, Miss. 637, So. 228. 

Coca-Cola Company Skillman, supra, the court said: “The 
right the Legislature select certain species property, occu- 
pations, and impose upon the person dealing that certain class 
property, following the occupation classified, certain privilege 
tax, too well established the law now successfully contro- 
other proprietary drinks upon which privilege tax not levied. 
The Legislature were the sole and exclusive judges what property 
and what proprietary drinks they should classify and impose privi- 
lege tax on.” 

the duty this court follow the decisions the highest 
court the state interpreting the Mississippi Constitution. Doug- 
las Noble, 261 165, Ct. 303, Ed. 590; United 
States rel. Pioneer Const. Co. Madison County, 263 718, 
Ct. 180, Ed. 523; Jones City Portland, 245 
217, Ct. 112, Ed. 252, 1918C, 765, Ann. Cas. 
1918E, 660. 

The legislative right classify being established, see reason 
strike down the Mississippi statute because has only two classes 
between state Legislatures the number units necessary con- 
stitute chain store. North Carolina merchant with one store 
exempt from any tax. Indiana pays $3. Mississippi the 
statute draws the line between five and six, and the owner less than 
six pays amount equal one-fourth per cent. his gross 
sales; the owner more than five, one-half per cent. all such 
stores. This includes the first five because they have the same advan- 
tages the rest. have seen that some point number 
change takes place basic characteristics all the stores. After the 
change there are differences organization, management, and type 
business transacted. Looked itself, without regard the neces- 
sity fixing the point, may seem arbitrary draw the line between 
five and six, any other specific point. But the cases cited have 
judicially decided that such line point exists near which the 
metamorphosis takes place. mathematical method 
fixing precisely, and, the function being legislative one, its decision 
should accepted unless palpably unfair and oppressive. When the 
transformation accomplished, the reaction the same upon the first 
five stores upon the succeeding ones. Therefore, there vice 
fixing the same measure taxation for each the stores the entire 
chain. 

conclude that the bill should dismissed, and ordered. 
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Authority Agent Compromise 
with Creditor 
Talge Mahogany Co. Veager Mfg. 
Co., Supreme Court North Carolina, 
164 Rep. 349 

telegram from corporation 
travelling salesman its employ 
“to sit and plug for us” 
cern, which was indebted the cor- 
poration, sufficient authorize 
the salesman sign compromise 
agreement behalf the corpora- 
tion and the corporation bound 
such agreement. 


The opinion the court this 
reads follows: 


The language the agent’s author- 
ization, sit and plug for 
creditors’ meeting, reasonably lends it- 
self the interpretation placed upon 


Below are given, digest form, recent decisions the State and Federal Courts affecting 
business. The decisions are grouped under appropriate headings, alphabetically 
arranged. the beginning each decision are given the title, the court 
which was decided, and the reporter citation 


good faith Carter (the sales- 
man) and the defendant (the debtor), 
and the jury was justified taking 
the same view it. 559. 
Cole Industrial Fibre Co., 200 
484, 157 857. 

The expression “plug for us,” say 
the least, ambiguous and equivocal, 
and the principle applies that letter 
telegram instruction from prin- 
cipal agent should expressed 
clear language, and, not expressed 
“plain and unequivocal terms, but 
the language fairly susceptible 
different interpretations, and the agent 
fact misled and adopts and fol- 
lows one, while the principal intends 
another, then the principal will 
bound, and the agent will exoner- 
Story Agency, 74; Winne 
Niagara Fire Ins. Co., 
185. 


The telegram authorization did 
not ask for report the meeting. 
However, report was made keep- 
ing with the agent’s reply, and 
presumed that Carter informed the 
plaintiff his execution the com- 
promise agreement. have failed 
find the record any specific repudia- 
tion Carter’s action this respect. 
Gordon Talge, witness for plain- 
tiff, does say that expressed great 
surprise June 20, 1930, when 
Yeager informed him Carter’s signa- 
ture the agreement, and that Carter 
made reference his report. 
Talge, witness for plaintiff, that Carter 
had authority compromise plain- 
tiff’s claim. But repudiation seems 
have been made. The plaintiff can- 
not justice defeat the compromise 
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agreement putting interpretation 
upon its instructions variance with 
that its agent and the defendant, 
since the language clearly warrants 
907. 


Payment Bill Seller’s Agent 
Buyer’s Own Risk 
Shaeffer Bros. Powell Manufacturing 
Co. Williams, St. Louis Court Ap- 
peals, Missouri, Rep. (2d) 
457 

One who pays bill the seller’s 
agent, the latter being unauthorized 
receive such payments, does 
his own risk and liable the seller 
the agent converts the money 
his own use. 

this case the defendant buyer 
discovered discrepancy his bill 
for goods received, and called the 
plaintiff seller the telephone 
make adjustment. The plaintiff 
sent its regular salesman, named 
Chappell, make whatever adjust- 
ments found necessary. The day 
that Chappell came the defendant 
was the last day which discounts 
could taken, the defendant 
gave Chappell check for the bill 
corrected, payable Chappell 
agent for the plaintiff, and Chappell 
converted the check his own use. 

The opinion the court, holding 
the defendant liable, follows: 


The general rule law that 
sales agent, who sells goods credit, 
and not intrusted his principal 
with the possession the goods 
sold, has implied authority re- 
ceive payment from the mere fact 
his power sell; and that, the pur- 
chaser the goods makes payment 
the agent, does his own peril, 
and will devolve upon him, ac- 
tion the principal for the purchase 


price, prove that the agent was 
clothed with authority, either direct 
apparent, have received payment 
the part his principal. 
Dorman, Mo. 298, Am. Rep. 
795; Chambers Short, Mo. 204; 
Brants Runnels (Mo. App.) 
(2d) 1004, 1006; 605-607. 

Now this case, endeavoring 
bear the burden assumed show- 
ing that Chappell had been held out 
plaintiff having possessed author- 
ity receive the check question, de- 
fendant seeks rely upon certain evi- 
dence the record which would 
have believe was indicative Chap- 
pell’s ostensible authority that re- 
spect. 

Defendant testified that two occa- 
sions prior the submission the 
statement the June, 1929, account, 
had bought certain small orders 
oil from Chappell, and had paid him 
for the purchases. However, both 
such occasions, Chappell had the oils 
his actual possession, and the trans- 
actions were cash rather than 
credit basis; and consequently defend- 
ant was warranted paying Chappell 
personally under such circumstances, 
have heretofore pointed out 
(Birch Tree State Bank Brown, 152 
Mo. App. 589, 133 860), though 
those transactions could not 
garded the basis any estoppel 
the part plaintiff dispute Chap- 
pell’s authority accept payment 
check otherwise purchases 
credit for which defendant was 
billed the the following month. 

Indeed, evidence was that 
the particular oils were Chappell’s own 
property which sold the course 
his own private business which 
conducted aside from his agency for 
plaintiff, all which defendant’s 
answer was that was under the im- 
pression that the oils came from plain- 
tiff, since they were the same sort 
containers the case other 
shipments the past. 

Plaintiff’s own evidence admitted the 
fact that Chappell possessed the same 
authority its other salesmen, and 


that the salesmen sometimes picked 
checks made payable 
plaintiff itself and turned them 
the office; but there was showing 
whatsoever that Chappell, any other 
salesman, ever took check made pay- 
able himself payment ac- 
count for merchandise sold plaintiff 
credit basis. 

For agent’s authority given 
thing inferred implied from 
the agent’s previous conduct and the 
principal’s acquiescence therein, the acts 
relied upon establishing the scope 
the agency implication must 
like character that which gives rise 
the controversy. Cummings Hurd, 
Mo. App. 139; Sharp Knox, 
Mo. App. 169; Haubelt Bros. Rea 
Page Mill Co., Mo. App. 672, 

view such limitation upon the 
length which the doctrine implied 
agency may extended, cannot 
said that the occasional practice 
plaintiff’s agents picking checks 
made payable plaintiff warranted 
defendant believing that Chappell 
possessed the authority bind his 
credit transaction made payable him- 
self and subject cashed him. 
Consequently follows that, for want 
evidence upon this feature the 
case, defendant’s plea payment must 
law, leaving him liable plaintiff 
the account notwithstanding the fact 
his payment Chappell. 

remembered that defendant was fully 
aware that was proceeding out 
the ordinary; that admitted that 
Chappell requested the payment 
made him this particular instance 
because difficulties was having 
with his principal; that defendant did 
not see fit call office, 
might easily have done, ascertain 
payment Chappell would 
cepted plaintiff; and that him- 
self was doubtful the propriety 
what was about do, and did not 
make out the check Chappell’s favor 
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until had first consulted with 
acquaintance his relative the legal 
effect payment made that manner, 
Furthermore, plaintiff’s evidence was 
that each its invoices bore its 
face the warning, “Pay money 
agents without our consent—Make all 
remittances main and, while 
defendant did not admit that the in- 
voices received bore that admoni- 
tion, least did not seriously dis- 
pute the fact. 


CORPORATIONS 


Agreement Repurchase Stock 


Hirschberg Hecht, New York Su- 
preme Court, Appellate Division, 257 
Supp. 697 

agreement which the presi- 
dent corporation agrees re- 
purchase shares stock the cor- 
poration held selling agent 
the corporation within days after 
the agent requests such repurchase 
writing, and the selling agent 
agrees that the president shall have 
the right repurchase the stock 
any time within days after the 
termination the agent’s relations 
with the corporation within 
days after his death, mutually 
binding and can enforced 
either party. 

The prevailing opinion the 
court this case reads follows: 

This action was brought 
plaintiff recover the sum $5,000 
because the alleged breach the 
defendant agreement under the 
terms which the defendant agreed 
repurchase 100 shares stock 
the Deal Knitting Mills, Inc., the 
par value $50 per share, within 
days after request so. After 
issue was joined motion the de- 
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fendant, the court dismissed the com- 
plaint. This appeal, from the order 
dismissing the complaint, requires 
consideration both the complaint and 
the contract annexed thereto upon 
which the action based. 

The plaintiff, Edwin Hirschberg, 
was the selling agent for the Deal 
Knitting Mills, Inc., and the owner 
100 shares its stock. The defendant 
Jacques Hecht was the president 
that corporation. During the month 
November, 1926, they entered into 
agreement, which was under seal 
and which, part, provided fol- 
lows: 

“First—The said Jacques Hecht 
hereby agrees repurchase from the 
said Edwin Hirschberg the said one 
hundred shares common stock 
Deal Knitting Mills, Inc., the par 
value thereof, any time within thirty 
days after the said Edwin Hirsch- 
berg shall request the said Jacques 
Hecht writing make such repur- 
chase. 

“Second— The said 
Hirschberg hereby agrees that the said 
Jacques Hecht shall have the right 
repurchase, the par value thereof, 
the said one hundred shares common 
stock Deal Knitting Mills, Inc., 
any time within thirty days after the 
termination the said Edwin 
Hirschberg’s relations with the said 
Deal Knitting Mills, Inc., selling 
agent thereof; any time within 
thirty days after the death the said 
Edwin Hirschberg. 

“Third—The transfer the certif- 
icate for the said one hundred shares 
common stock Deal Knitting 
Mills, shall subject this 
agreement; and, upon the execution 
hereof, the said certificate shall forth- 
with endorsed follows: “This 
Jacques Hecht and Edwin 
Hirschberg, dated November 1926,’ 
and said endorsement shall signed 
the said Edwin Hirschberg. 

“Fourth—This agreement shall 
binding upon and enure the benefit 


the executors, administrators and 
assigns the respective parties hereto, 
provided that assignment this 
agreement shall made the said 
Edwin Hirschberg without the 
written consent the said Jacques 
Hecht first had and obtained.” 

The complaint alleged that 
about the month November, 1926, 
the plaintiff and defendant entered into 
agreement writing, pursuant 
which the defendant agreed repur- 
chase from the plaintiff, the par 
value thereof, 100 shares the Deal 
Knitting Mills, Inc., stock; that 
the time the execution the agree- 
ment the plaintiff was the owner 
the stock; that the par value was $50; 
that about November 1930, 
the plaintiff duly requested defendant 
that plaintiff tendered defendant 
certificate for the stock, but defendant 
failed and refused repurchase same; 
that plaintiff is, and has all times 
been ready, able, and willing per- 
form the agreement his part, and, 
far permitted, has duly per- 
formed the same; that the defendant 
has failed and refused perform his 
part the contract plaintiff’s dam- 
age. 

The court held that the contract was 
unenforceable, and dismissing the 
complaint cited the case Hallgarten 
Wolkenstein, 204 App. Div. 487, 
the decision. The contract sued upon 
that case was not similar the 
contract here under consideration. 
that case letter signed one the 
parties, but way binding upon 
the other, was offered prove the 
contract. There was mutuality 
shown, and there was consideration 
for the agreement. 

this case the agreement between 
the parties signed both plaintiff 
and defendant, and there mutuality 
and consideration. the first para- 
graph the agreement find the 
promise sued upon. The defendant 
agrees buy the stock within days 
after request plaintiff. the 
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second paragraph the plaintiff agrees 
permit the defendant repurchase 
the stock any time within days 
after the termination 
services. The parties agree the 
fourth paragraph bind their execu- 
tors, administrators, and assigns 
the terms the contract. 

The plaintiff necessarily contracted 
hold the stock and not sell 
anyone other than the defendant dur- 
ing the period his employment and 
for days thereafter and not 
assign the contract unless received 
the written consent the defendant. 
This itself sufficient considera- 
tion for the promise the defendant 
repurchase the stock. the terms 
the contract plaintiff was bound 
retain this stock and could not.dispose 
it, irrespective the price might 
able obtain therefor. The stock 
might become very valuable, and yet 
plaintiff was prevented from obtaining 
the benefits sale because the 
fact that was obligated keep the 
stock intact and readiness sell 
the defendant any time plaintiff 
left the employ the corporation. 
was also obliged keep the stock 
that, the event his death, his 
estate, which was bound the con- 
tract, would position per- 
form the contract and deliver the stock 
the defendant. Another very im- 
portant feature was the fact that, ir- 
respective its value, plaintiff was 
bound sell the stock par. 

are the opinion that the 
Special Term erred dismissing the 
complaint for insufficiency. 


Parol Evidence Inadmissible Vary 
Terms Corporate Bond 
Heider Hermann Sons Hall Ass’n, 
Supreme Court Minnesota, 243 
Rep. 699 

unconditional bond cor- 
poration, agreeing pay the 
holder therein named stated sum 


promissory note for the repay- 
ment loan and cannot varied 
parol evidence that corporation 
by-law creating sinking fund 
redeem the bonds was not included 
referred the bonds. And 
even such provision were in- 
cluded, would not make such sink- 
ing fund the sole fund for the pay- 
ment the bonds relieve the cor- 
poration from its obligation pay 
the bonds maturity. 

The plaintiff, holder two such 
bonds, issued the defendant cor- 
poration, sued the defendant re- 
cover the bonds after payment 
had been refused. The defense was 
that the by-laws the corporation 
provided for sinking fund pay 
these bonds, that the plaintiff, 
stockholder, knew this, and that the 
fact that there was money the 
sinking fund redeem these bonds 
excused the defendant 
ment. 

The court, however, held that the 
plaintiff could recover. The opinion 
the court follows: 


These bonds are clear, unambiguous, 
and unconditional contracts and prom- 
ises pay the holder therein named 
stated sum money definite 


date. Defendant’s articles incorpo- 
ration expressly authorize issue 
and sell such bonds. believe the 
terms these bonds cannot varied 
changed such extrinsic evidence 
was here presented. Skelton 
Grimm, 156 Minn. 419, 195 
139; Merchants’ Nat. Bank Bryngel- 
son, 160 Minn. 205, 199 905; 
Brown Backer, 166 Minn. 50, 207 
20. The rule applies all 
written contracts. case fraud 
illegality, the bonds might 
dated, or, case mutual mistake, 
they might reformed. The parties 
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written instrument may doubt 
also, subsequent valid agreement 
founded valuable consideration, 
cancel change the terms prior 
written agreement, extend the pay- 
ment thereof, but such case, the one 
bound thereby must party 
to, and have received valuable con- 
sideration for, the later agreement. 
have nothing that kind here. 

The court, one its findings, 
stated that defendant 
but not liquidation. insolvent 
the sense that did not have money 
hand April 1930, with which 
pay its bonds. Without any finding, 
or, far called our attention, 
any evidence, the value its 
assets, would not say that 
insolvent. 

The defendant, authorized its 
articles incorporation, sold its bonds 
the public for the purpose raising 
money wherewith acquire property 
and carry business. borrowed the 
money for those purposes, and gave 


the lender what effect promis- 
sory note for the repayment thereof. 
think was loan. 

Plaintiff not seeking have 
distribution made the property 
this corporation, but seeking re- 
cover debt owing him the corpora- 


tion. unconditional corporate bond 
debt the corporation, and the 
holder may deal contract with the 
corporation the same manner any 
other individual, and, doing, 
acquires the same rights and incurs the 
same liabilities any stranger would. 

very common for corporations 
provide sinking fund used 
retiring its bonds. But, uncondi- 
tional bonds are issued it, the bond- 
holder entitled payment his 
bonds maturity, irrespective 
whether not there money the 
sinking fund for the payment thereof. 
The corporation may, sees fit, 
make its bonds payable only out the 
sinking fund, providing the 
bonds. Such bonds are not readily 


salable, and such provision not 
common. 

defendant’s by-laws, providing for 
sinking fund, can read into these 
bonds, think they are insufficient 
make the sinking fund the sole only 
fund for the payment the bonds. 
Section provides for sinking fund 
and when the earnings exceed the 
interest requirements and presumably 
the running expenses the corpora- 
tion, and provides that 
fund could used the board di- 
rectors for the redemption outstand- 
ing bonds such time they should 
tion making the sinking fund the sole 
fund source out which the bonds 
are paid, making the payment 
the bonds dependent the sinking 
fund. take nothing more 
than the ordinary provision for accu- 
mulating fund assist the corpora- 
tion pay its bonds when due, and 
that does not any way relieve the 
corporation from its pay 
the bonds maturity. had been 
intended relieve the corporation and 
make the bonds charge only the 
sinking fund, would have been 
simple matter provide and in- 
clude such provision the bonds. 

The resolution adopted major- 
ity the bondholders extend the 
maturity date the bonds did not af- 
fect the rights those not consenting 
thereto. 

the case Booth Union Fibre 
Co., 142 Minn. 127, 171 307, 
the corporation issued, not bonds, but 
preferred stock. The by-laws provided 
for the creation sinking fund 
used for the redemption the pre- 
ferred stock, and the certificates 
preferred stock issued 
chasers contained the provisions the 
by-laws for the redemption such 
stock out the sinking fund. was 
stock, and not bonds, that was sold, and 
the certificates carried their face 
notice the fund out which the 
stock was redeemed. 
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Improper Expenditures Directors 
Barret Smith, Supreme Court 

Minnesota, 242 Rep. 392 

Where half the board directors 
corporation consists officers 
the corporation, vote in- 
crease salaries per cent., 
even though the business 
profitable, ineffectual and fraud 
the minority stockholders. How- 
ever, where stockholders, members 
the board, sanction illegal ex- 
penditures for many years, equity 
will not compel restoration such 
holders. 

were minority 
stockholders suing behalf the 
corporation recover from the de- 
fendants, who were directors and 


majority stockholders, 
out for excessive salaries and polit- 


ical contributions. The board 
directors included several officers 
the corporation who were majority 
stockholders and who caused the 
resolution for increased salaries 
voted and ratified. The court 
held that such resolution was void 
and that the increases paid out 
could recovered, but that any 
other illegal expenditures, made 
while the plaintiffs were members 
the board and sanctioned them, 
could not recovered 
stockholders. 

The opinion the court, part, 
follows: 


said Backus Finkelstein (D. 
C.) (2d) 531, 537: “The taking 
these high salaries these defend- 
ants was merely convenient method 
for absorbing the profits, instead 
simply making payment for actual 
services performed.” Judge Booth 
that case also calls attention the 


fiduciary relation board directors 
corporation stands its minority 
stockholders, and that salaries paid 
should considered connection with 
the ability the corporation pay. 
Fillebrown Hayward, 190 Mass, 
472, 45, cited appellants, 
addition the finding that the di- 
rectors had acted good faith in- 
creasing salary, was the one that 
though the salary was somewhat large 
the corporation’s business 
able and growing. Where, the in- 
stant case, the January meeting the 
board directors six members 
undertook increase the salaries 
three the six who constituted the 
chief officers the corporation, courts 
have termed the action fraud upon 
the stockholders. McConnell 
563, 248, 249, said such 
conduct the part 
“Their good faith doing this alto- 
gether immaterial. The law character- 
izes such action fraudulent.” 
McKey Swenson, 232 Mich. 505, 205 
583, 586, the court holds the fix- 
ing salaries was done the case 
bar January, 1929, not voidable 
but “wholly void,’ and “required re- 
fund thereof, or, least, cast upon 
the officers the burden showing the 
salaries were reasonable give the 
court information upon which reason- 
able compensation could 
was there also held that, since the 
cers receiving the salary held the ma- 
jority the stock the corporation, 
the action the directors fixing 
such salaries could not ratified 
stockholders’ meeting. Under the cir- 
cumstances, the January attempt in- 
crease the salaries was more than void- 
able. And this confirmed and good 
faith the attempted 
ratification September. The mem- 
bers the board and certainly the 
officers concerned then knew that the 
corporation was operating loss. 
Under such circumstances was close 
criminality for the board, dominated 
the chief beneficiaries the action, 
attempt ratify previous voidable 
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per cent. increase salaries. 


Defendant Ellison 
tions political parties and candidates 
with funds which were voted his ex- 
pense account, with the knowledge 
Smith and Mitchell (also defendants). 
They candidly admit that they knew 
the purpose the appropriation. 
Plaintiffs deny knowledge. The court 
found that Ellison alone should repay 
these contributions, placing its deci- 
sions partly the statutory violation 
and partly the fact that other inno- 
cent but unnamed stockholders were 
interested the result. the plain- 
tiffs’ appeal they earnestly contended 
that Smith and Mitchell well 
Ellison should held. then held, 
because the practice had continued co- 
extensively with plaintiff’s service upon 
the board directors from 1921 and 
1922 1929, that they could not suc- 
cessfully plead ignorance. They were 
barred from recovery from Smith and 
established practice. was then said: 
“Accurate and complete knowledge 
such things sometimes 
was available here. When such knowl- 
edge available, but escaped 
plaintiffs insist was here, responsi- 
bility follows surely though 
had been actually gained.” might 
stop here the theory that our former 
decision the law the case, but 
reiterate the principle that directors 
cannot successfully plead ignorance 
which was their duty directors 
know and stop, least protest 
against. 

That there are other stockholders 
who may not barred but who are not 
parties name does not permit re- 
covery. Fletcher Corpora- 
tions (not permanent Ed.) 4073, 
6955. hold that the plaintiffs 
are precluded from recovering these 
contributions from Ellison. doing 
so, must not understood con- 
doning any alleged violation the 
solely the ground that plaintiffs 


were themselves guilty permitting 
the practice and are estopped from now 
sceking recovery behalf the 
poration its stockholders. 


FALSE ARREST AND 
SLANDER 


Store Liable for Acts Detective 
Agency 
Supreme Court, New York County, 
257 Supp. 776 

store owner who employs de- 
tective agency for the purpose 
protecting his property various 
means, including making arrests, 
not immune from responsibility 
innocent victim false arrest 
made the detective agency, even 
though the agency independent 
contractor, that is, one who con- 
tracts perform services for an- 
other, but not subject the em- 
ployer’s control answerable 
him except for the results the 
work. 

The plaintiff purchased and paid 
for certain goods the defendant’s 
store. Upon leaving she was placed 
under arrest detective the 
charged with having 
goods. She was later allowed de- 
part, but only after she had paid 
the detective $1,000. 

The court held that the detective 
was not independent contractor, 
but was under the supervision and 
control the defendant store com- 
pany. The store company was held 
liable the sum $1,000 and the 
detective the sum $5,000. The 


court said: 
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The contract here was per- 
formed (defendant) Woolworth 
Company’s store. The persons 
investigated could determined upon 
Woolworth Company. There was 
here specific job piece work 
performed. Lowenthal (repre- 
senting the detective agency) was 
render continuous service paid 
for each week. important note 
that any time Lowenthal could 
discharged could discontinue 
services five days’ notice. 

“The power employer ter- 
minate the employment any time 
incompatible with the full control 
the work which usually enjoyed 
independent contractor, and hence 
considered strong circumstance 
tending show subserviency the 
employee. Indeed has been said that 
single fact more conclusive, per- 
haps, than the unrestricted right 
the employer end 
service whenever chooses, without 
regard the final result the work 
Ruling Case Law, 72. 

opinion that Lowenthal was 
agent Woolworth Company, em- 
ployed make arrests, and that there- 
fore Woolworth Company liable for 
the false arrest made. 

But, even concluded that 
Lowenthal was only 
contractor, still adhere the view 
that Woolworth Company 
responsible for the false arrest. 

The present tendency the law 
fastening liability the principal for 
acts independent contractor 
set out Salmond “Law Torts” 
(7th Ed.), pages 135 and 136, 
follows: 

“The tendency legal development 
the direction extending rather 
than restricting the vicarious liability 
employers independent contrac- 
tors, and impossible therefore 
state with any confidence the exact 
scope and limits this form re- 
sponsibility. 

“There 
classes cases which, although the 
act authorized done inde- 


pendent contractor not itself 
illegal, and not the kind act which 
ground absolute liability inde- 
pendent all negligence, nevertheless 
its delegation such contractor 
permitted law only the terms 
that the employer shall vicariously 
responsible for any negligence which 
the contractor guilty the doing 
it. The act such nature that 
the employer whose behalf done 
not permitted, thus exposing other 
persons danger, defend himself 
quences the plea that the agent 
selected him for the doing the 
act was not servant, but 
pendent contractor.” 

There appear direct prece- 
dents the question liability for 
false arrest made independent 
contractor detective agency. The tend- 
ency our law, indicated above, 
would, however, clearly toward the 
imposition vicarious responsibility. 
Customers Woolworth Company are 
invited into the store buy its mer- 
chandise, for the profit Woolworth 
Company. Can said that Wool- 
worth Company can disclaim all duty 
protecting them from the tortious 
acts detectives brought into its 
own premises for the very purpose, 
among others, making arrests its 
customers? This not the case 
contractor doing his work negligently. 
Where negligence the sole basis 
the liability, the doctrine respondeat 
superior has been held inapplicable 
independent Negligence 
does not enter into the tort false 
arrest. The act itself, not justified 
under the statute (section 183, Code 
Criminal Procedure), tortious, irre- 
spective negligence. Lowenthal was 
brought onto the premises watch and 
also arrest. Immunity from vicarious 
liability would permit any storekeeper 
subject his customers the hazards 
irresponsible detective agency 
without peril himself. would 
obtain all the benefit the surveil- 
lance and punishment shoplifters; 
would subject none the 
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penalties for unjustified unlawful 
arrests law-abiding citizens. The 
opportunities for gross injustice af- 
forded such doctrine are too mani- 
fest permit its incorporation into the 
jurisprudence our state, without 
compelling reason. 


FOREIGN CORPORATIONS 


Service Process Corporation 


Peebles Chrysler Corporation, United 
States District Court, (W. D., Mo.) 
Fed. Rep. (2d) 867 


corporation, organized under 
the laws one state, which has 
agents another state, soliciting 
business aid distributors 
dealers, but not closing contracts 
within the latter state, not “doing 
the service process. 

The opinion the court follows: 


motion quash. Chrysler Sales 
Corporation alone, above defend- 
ants, has been served with process. 
was served both writ attachment 
and summons garnishment. 
has moved quash the service both 
instances for the reason, alleged, 
not doing business within the state 
service process. Service 
tempted both cases delivering 
writ and summons Seidell 
and Condon, salesman for and 
sales representative said corpora- 
tion. Both these parties were called 
witnesses, and both testified that 
they were salaried employees said 
corporation, and were 
soliciting business for their principal 
within the state and 
However, their efforts were made 
behalf and aid distributors 
and dealers, soliciting 
agents, and they did not make con- 
tracts with purchasers within the state. 


While the courts have not laid down 
all embracing rule which may 
determined what constitutes the 
“doing business” foreign cor- 
porations such manner subject 
them jurisdiction, yet general 
proposition the test whether not 
such agent only soliciting business, 
but also concluding business transac- 
tions the state. 

International Harvester Co. 
America Kentucky, 234 579, 
Ct. 944, 946, Ed. 1479, 
the court, distinguishing Green 
Chicago, Burlington Quincy Rail- 
way Co., 205 530, Ct. 
595, 596, Ed. 916, pointed out 
that the mere solicitations business 
was not such transacting business 
bring the corporation within the 
jurisdiction the court. the In- 
ternational Harvester Case, agents 
not only solicited such orders Ken- 
tucky, but might there receive payment 
money, checks, drafts. They 
might take notes customers, which 
notes were made payable, and doubt- 
less were collected, any bank 
Kentucky. This course conduct 
authorized agents within the state 
our judgment constituted doing 
business there such wise that the 
Harvester Company might fairly 
said have been there, doing business, 
and amenable the process 
courts the state.” 

While true that the court said 
that the Green Case, supra, was 
extreme case, yet the court disavowed 
purpose depart from the principle 
there announced the effect that the 
corporation was not subject juris- 
diction the business the agent 
upon whom service was attempted was 
solely and alone solicitation for the 
principal. “He sold tickets and 
received payments for the trans- 
portation freight.” the same 
effect was the rule announced 
Stephen Union Pacific Ry. Co. (D. 
C.) 275 709, written Judge 
Booth District Judge. 

The foregoing distinction 
cases was further announced Peo- 
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ple’s Tobacco Co. American Tobacco 
Co., 246 79, loc. cit. 87, 
Ct. 233, 235, Ed. 587, Ann. Cas. 
1918C, 537, where again the court 
denied that the corporation was doing 
business within the state sub- 
ject process, where the soliciting 
agent sent into the state had “no au- 
thority beyond solicitation.” 

The court followed the Green Case, 
supra, and supported its decision 
Philadelphia Reading Railway Co. 
McKibbin, 243 264, loc. cit. 
268, Ct. 280, Ed. 710, and 
distinguished the International Har- 
vester Co. Case, supra. 

Upon the evidence the case, the 
defendant, upon which process was at- 
tempted, not subject the jurisdic- 
tion the court, and 
motion quash service will sus- 
tained. This makes unnecessary 
order amendment the Marshal’s 
return conform the facts. 
ordered. 


MASTER AND SERVANT 


Employer Liable for Employee’s 
Negligence 
Mitchem Shearman Concrete Co., 
Court Appeals Georgia, 165 
Rep. 889 

Where salesman, using auto- 
mobile the regular course his 
employment, runs into and kills 
pedestrian, the employer will 
course, the salesman was negligent. 
The fact that furnishes his own 
means conveyance, ‘selects his own 
customers and “turned loose 
get business,” where appears that 
the employer still exercises control 
and supervision over him, does not 
make him independent contrac- 
tor, relieve the employer 
responsibility. 


The action this case was 
brought the widow man who 
had been run into and fatally in- 
jured the defendant’s salesman. 

reversing judgment favor 
the defendant the court said: 


Where one employed generally 
perform certain services for an- 
other, and there specific contract 
certain piece work accord- 
ing specifications for stipulated 
sum, inferable that the employer 
has retained the right control the 
manner, method, and means the 
performance the contract, and that 
the employee not independent 
contractor. Where person em- 
ployed travel over general terri- 
tory designated the employer, 
fixed salary per month, with travel- 
ing and hotel expenses paid the 
employer, solicit orders 
spective purchasers, selected 
certained him, for the sale con- 
crete pipe used construction 
work, prices and terms fixed 
the employer, and 
reports his employer the business 
done, although may select and fur- 
nish his own means travel and select 
his own customers and “turned loose 
get business” and results,” and 
where does not appear that the 
employer has relinquished his right 
supervise and control the manner and 
method and means its performance, 
the employee not independent 
contractor, but the relationship 
tween the employer and the employee 
that master and servant. Quinan 
Standard Fuel Supply Co., Ga. 
App. 47, 102 543; Reaves 
Columbus Elec. Co., Ga. App. 140, 
122 824; Mass. Cotton Mills 
Byrd, Ga. App. 241, 243 244, 
143 610; Chicago, Rhode Island 
Pacific Ry. Bennett, Okl. 358, 
Zoellner Motor Car Co. (Mo. App.) 
257 145, 147; Dillon Pru- 
dential Ins. Co., Cal. App. 266, 
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Aisenberg Adams Co., Conn. 419, 
111 591 (4), 592; Ind. Comm. 
Hammond, Colo. 414, 236 1006 
(8, 9), 1008; Postal Telegraph Co. 
Murrell, 180 Ky. 52, 201 462, 
man Whitney, 121 Wash. 157, 209 
Danish Church Home Tele- 
phone Co., Wash. 511, 119 834; 
St. Co., 174 Mass. 55, 
351; Knoche Pratt, 194 Mo. App. 
Burgess Garvin, 219 Mo. App. 162, 
6(a); Tiffin Ohio 
St. 638, Am. Rep. 408; Pub. 
Co. Ind. Comm., 190 Cal. 
114, 210 820 (4), 823 (5). 

Where, for the purpose discharg- 
ing the duties his employment 
selling the product which was em- 
ployed sell, the employee proceeded 
Monroe, calling that place for the 
purpose selling concrete pipes for 
his employer, and where proceeded 
from there Covington there 
solicited orders from customer, and 
where, after leaving Covington and 
while the road Atlanta, ran 
the automobile upon pedestrian 
the road and killed him, the inference 
authorized that, the time the 
homicide, the employee was operating 
the automobile servant the 
employer, and was the time engaged 
the business the master for which 
was employed. Where the homi- 
cide resulted result 
the negligence the driver the 
operation the automobile, the master 
liable damages therefor. Fielder 
Davidson, 139 Ga. 509 (6), 512, 
513, 618; Gallagher Gunn, 
Ga. App. 600 (1), 930; 
New Amsterdam Casualty Co. Sum- 
rell, Ga. App. 682, 118 786; 
Brown Meikleham, Ga. App. 
207 (2), 128 918; Yellow Cab 
Co. General Lumber Co., Ga. 
App. 620 (1), 134 190; Perry 
Lott, Ga. App. 729, 145 479; 


1128; Mass. Cotton Mills 
Byrd, 388 Ga. App.. 241, 143 
610; Blashfield’s Cyclopedia Auto 
Law, vol. pp. 1445, 1446. 

Upon the trial suit the wife 
the person who was killed, against 
the employer, recover damages for 
the homicide the husband, where 
the evidence was above indicated, 
verdict for the plaintiff would have 
been authorized, and was error 
grant nonsuit. 

Judgment reversed. 


Salesman’s Agreement Not Com- 
pete with Employer Not Violated 
General Baking Co. Soles, Court 
Chancery Delaware, 162 Atl. 
Rep. 
employee’s agreement not 
“accept employment” from any com- 
petitive concern means employment 
employee and does not apply 

cipal. 

The defendant was employed 
the plaintiff baking company 
salesman under contract not 
“accept employment from for any 
competitive concern product dur- 
ing the life this agreement and/or 
for one year from the termination 
the same, such 
quires serving said competitive 
products territory which was 
served me.” left the plain- 
employ and engaged the 
business selling bakery products 
the proprietor his own busi- 
ness. The former employer sought 
injunction, but the court refused 
grant it. 

The opinion the court reads, 
part, follows: 

The question here whether the 


agreement does not its language 
limit the restraint upon the defendant 
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solely his working employee 
for another. so, there can 
justification for restraining him from 
ness. Certainly competent for the 
parties restrict their agreement 
prohibition that the former employee 
shall not act employee for another, 
leaving him free act his own be- 
half principal. examining the 
contract with the view ascertaining 
its meaning, know rule con- 
struction which would allow the court 
the contract, and then, having 
imagined the purpose, twist the plain 
import the language actually em- 
ployed into serving that purpose—a 
purpose which the restricted language 
the contract appears negative. 
What the complainant seeks have 
the court assume first, that the 
purpose this agreement was pro- 
tect the complainant from all competi- 
tive conduct the part the defend- 


ant whatever role may practice 
it, and then hold that the language 
used, however plain its import the 
contrary may be, expresses intent 


broad the assumed purpose. This 
ignores the fact that the language used 
could event have been expressly 
designed protect the complainant 
from the competition the defendant 
only restricted degree. may 
very well that the complainant was 
satisfied that bothersome competi- 
tion could arise from the 
conduct principal business, and 
hence was content bind him ab- 
stain from acting employee for 
competitor. 

The question then comes down 
this—what the extent the re- 
straint upon the defendant which the 
particular language the contract im- 
phrased that its inhibi- 
tion directed solely against the de- 
fendant’s acting employee for 
competitor? so, then the complain- 
ant has right relief broader than 
the contract calls for. 

What then does the contract mean? 
can gather nothing from beyond 


this—that the defendant shall not act 
complainant and such sell products 
along the forbidden route which are 
competition with the complainant’s 
products. The phrase employ- 
indicates the sense that the 
defendant shall not act employee 
another. While ordinary speech 
not unusual for one speak 
another who business for himself 
being employed the sense en- 
gaged such and such business, yet 
when the expression “accept employ- 
ment” would difficult under- 
stand anything meant other than 
that engagement employee was 
referred to. The word “accept” can 
have other connotation. implies 
relationship between two persons, the 
one employer and the other em- 
ployee. conceive that the phrase 
“accept employment” when used the 
contract means engagement 
employee. Such certainly what the 
common understanding the words 
would attribute them. That this, 
the natural and ordinary meaning, 
what was intended further indicated 
the later clause appearing the 
contract viz., “if such employment re- 
quires said competitive 
products, Now certainly man 
who engaged business for himself 
and loose sense the word em- 
ployed therein, cannot 
anything. his own master. 
Therefore, when say “if such em- 
ployment requires,” the idea liberty 
choice negatived, and are 
driven the inference that relation- 
ship contemplated which one per- 
son given right require some- 
thing another. Such relationship 
exists between employer and his em- 
ployee. The clause referred in- 
consistent with engagement busi- 
ness principal. 

follows then that the language 
this contract such that restrains 
the defendant only from acting 
employee for any competitor the 
complainant the sale competitive 
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upon which possible base any 
broader constraint. 


SALES 


Dealer Upheld Terminating Con- 
tract for Purchase Gasoline 
Hladik Noe, Supreme Court Iowa, 
243 Rep. 180 

contract between distributor 
and the operator gas filling sta- 
tion provided that the former would 
supply the latter with all gasoline 
“used, kept sold,” the station, 
that the operator would use the dis- 
tributor’s product exclusively, and 
that would receive the benefit 
price lower than the market price. 
was held that the operator was 
justified terminating the contract 
where the distributor refused sup- 
ply the operator with brand 
gasoline, introduced subsequent 
the making the contract, the 
price fixed the contract. 

The plaintiff refused supply 
the defendant operator with new 
gas called “blue gas” 
tive gas” the contract price dif- 
ferential, arguing that the contract 
required the plaintiff furnish the 
gasoline “used, kept, sold the 
premises” and that this new gas was 
not used, kept sold the prem- 


ises when the contract was 


The defendant claimed was en- 
titled all types gas sold the 
plaintiff any time. 

dismissing the injunction the 
distributor had obtained restraining 
the dealer from buying his gas else- 
where, the court said: 


The sole question for our determina- 
tion this case with regard the 


proper construction placed upon 
said written contract between the par- 
ties. Appellant contends 
agreement the part the appellee 
furnish the appellant “all gaso- 
line, kerosene, grease, oil alcohol 
used, kept, sold the premises” 
unambiguous, and that bound the 
appellee furnish the appellant all 
gasoline which the appellant might re- 
quire, whether the same was “regular” 
gasoline. other words, the con- 
tention the appellant that the lan- 
guage the contract clear and 
definite, and that the words “all gaso- 
line” include every form gasoline. 
the other hand, the appellee con- 
tends that the contract requires the ap- 
pellee furnish the gasoline 
kept, sold the the 
appellant, and that the so-called blue 
gas was not “used, kept, sold” 
the appellant’s premises. 

The contract clearly looked the 
future. its terms provided for 
ten-year service. The appellee agreed 
furnish the appellant gaso- 
which was “used, kept, 
sold” said premises. think the 
contract clear, plain, and unambigu- 
ous. The appellee agreed furnish 
the appellant and the appellant agreed 
buy from the appellee all the gaso- 
line that the appellant used, kept, 
sold said premises during the term 
said contract. The appellant sought 
perform the contract his part, 
and the appellee refused furnish all 
the gasoline that the appellant used, 
kept, and sold said premises, under 
the terms the contract. 
answer appellant’s contention that 
appellee offered furnish appellant 
the blue gas different rate than 
the contract called for. The appellant 
was entitled have all the gasoline 
that used, kept, sold 
premises furnished him under the 
contract, the appellee, the terms 
named the contract. This appears 
the appellee failed do. 

The appellee’s contention savors 
inconsistency. Appellee refuses fur- 


nish appellant gasoline under 
the contract, and the same time 
seeks enjoin appellant from purchas- 
ing such gasoline elsewhere because 
the contract. Appellee scarcely 
maintain both positions. 

fail find that the appellee was 
entitled the injunction granted 
the trial court. The order the dis- 
trict court reversed. 


Transferee Note and Executory 
Contract Sale Holder 
Due Course 
Robertson Northern Motor Securi- 
ties Co., Supreme Court Florida, 
142 So. Rep. 226 

The transferee note and con- 
tract sale, executory its form, 
not deprived his rights 
holder due course the fact that 
there was breach the contract 
the time the transfer, where the 
transferee has knowledge such 
breach, and the maker the note 
takes steps rescind the con- 
tract until after suit brought 
the transferee recover the note. 
The fact that the 
dorses guaranty payment the 
back the note does not vitiate the 
transfer. 

this case, Robertson contracted 
with the Skinner Machinery Co. for 
equipment according certain pro- 
visions stated the contract. The 
latter sold the notes given pay- 
ment the contract, with the con- 
tract attached, the Northern 
Securities Co., pay- 
ment the back the notes. The 
Northern Securities Co. sued Rob- 
ertson the notes and Robertson 
defended the ground that 
breach the contract the ma- 
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chinery company the time the 
transfer barred the transferee’s re- 
covery, and that the guaranty 
payment indorsed the note de- 
stroyed its negotiability. 

The court held for the plaintiff 
the following opinion: 


and the contract executed and deliv- 
ered simultaneously with the note was 
ordinary retained title contract. 
The note and contract were sold and 
assigned appellee due course for 
value shortly after execution and prior 
maturity. True, the contract car- 
ried the provision with reference in- 
stallation relied appellant de- 
feat its payment, but the record dis- 
closes that installation was actually 
made, and, while appears that such 
installation was not all respects sat- 
isfactory, appellant had taken step 
rescind his contract when this suit 
was brought more than one year after, 
and movement was made apprise 
appellee breach the contract 
until after the bringing this suit. 
came too late that time. Mizell 
Watson, Fla. 111, So. 149. 

not think the contract was 
executory, but, was, knowledge 
appellee that the note was given 
consideration such agreement 
does not deprive its character 
holder due course, the appellant 
fails perform when the appellee had 
knowledge the breach the time 
its acquisition the note. Dollar 
Savings Trust Co. Crawford 
247, Ann. Cas. 1915A, 1048; 
Brannin Richardson, 108 Tex. 112, 
185 562; Fisk Rubber Co. 
New York Pinkey, 100 Wash. 220, 
170 581; Detroit Savings Bank 
Towers, Pa. Super. Ct. 246; 

The indorsement the back the 
note was ample convey all right 
title Skinner Machinery Company 


it, and was follows: value 
received the within contract and all 
right, title, and interest the vendee 
therein and thereunto and the prop- 
erty therein described are hereby sold, 
assigned, and transferred the North- 
ern Motor Securities Co., Rockford, 
Illinois. The payments mentioned 
this contract are hereby guaranteed 
the undersigned.” 

guaranty the back the note 
does not vitiate the transfer, nor will 
divest the indorsee his right 
bona fide holder. Hendrix Bauhard 
Bros., 138 Ga. 473, 588, 
(N. S.) 1028, Ann. Cas. 
688, note 693. 

follows that appellee holder 
due course the instrument sued 
and may enforce payment for 
the full amount thereof against appel- 
lant. Section 4730, Rev. Gen. St. 1920 
(section 6816, Comp. Gen. Laws 1927). 


TAXATION 


State Tax Copyright Royalties 
Valid 

Fox Film Corporation Doyal al., 

Supreme Court Reporter 546 

The fact that copyright 
property derived from grant 
the United States Government in- 
sufficient render invalid 
tax upon the gross receipts royal- 
ties under licenses copyrighted 
motion pictures. 

The plaintiff, New York Cor- 
poration engaged Georgia the 
business licensing copyrighted 
motion pictures, brought this suit 
restrain the collection state tax 
upon the gross receipts royalties 
under such licenses, the theory 
that copyrights are instrumentali- 
ties the United States and thus 
exempt from state taxation. 
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denying the plaintiff’s conten- 
tion, the court held follows: 


this instance, the mere fact that 
copyright property derived from 
grant the United States 
cient support the claim exemp- 
tion. Nor does the fact that the grant 
mental policy the United States, and 
because the benefits which are 
deemed accrue the public the 
execution that policy, furnish ground 
for immunity. The disposition the 
government public lands, order 
advance the general interest pro- 
moting settlement, illustrates the prin- 
ciple and its limitation. The property 
the United States not subject 
state taxation (Van Brocklin Ten- 
nessee, 117 151, Ct. 670, 
Ed. 845), but the property indi- 
vidual owners, although derived from 
the United States under its public land 
laws, may taxed. The power tax 
exists soon the ownership 
changed. Witherspoon Duncan, 
Wall. 210, 219, Ed. 339. Though 
the legal title remains the govern- 
ment, the proceedings have reached 
the point where nothing more remains 
done the entryman, and the 
government longer has 
cial interest the land and 
exclude the entryman from the use 
owner and the land subject taxa- 
tion. Bothwell Bingham County, 
237 642, 647, Ct. 702, 
Ed. 1157. 

Again, the possessory right 
qualified locator after discovery 
minerals property right the full 
sense, unaffected the fact that the 
paramount title the land the 
United States, and such interest from 
early times has been held vend- 
ible, and taxable. Forbes 
Ed. 313; Elder Wood, 208 
226, 232, Ct. 263, Ed. 464; 
Union Oil Company Smith, 249 
337, 349, Ct. 308, Ed. 

635; Irwin Wright, 258 219, 


thus apparent that the mere fact 
that property right created 
statute fulfill governmental pur- 
pose does not make nontaxable when 
held private ownership and ex- 
ercised for private advantage. See 
Susquehanna Power Co. State Tax 
Commission (No. 1), 283 291, 
297, Ct. 434, Ed. 1042. 
are the opinion that con- 
trolling distinction can based, the 
case copyrights, upon the character 
the right granted. The argument 
privilege bestowed the govern- 
ment met the fact that not 
franchise privilege exercised 
behalf the government per- 
forming function the government. 
The “mining above mentioned, 
the possessory right explore and 
work mine under the applicable fed- 
eral laws and regulations, may also 
but the court found the right 
none the less taxable, observing 
Forbes Gracey, supra, that “those 
claims are the subject bargain and 
sale, and constitute very largely the 
Copyright right exercised the 
owner during the term his pleasure 
and exclusively for his own profit and 
forms the basis for extensive and 
profitable business enterprises. The 
advantage the public 
merely from the carrying out the 
general policy making such grants 
and not from any direct interest which 
the government has the use the 
property which the subject the 
grants. After the copyright has been 
granted, the government has inter- 
est any action under save the gen- 
eral one that its laws shall obeyed 
Operations the owner multiplying 
copies, sales, performances ex- 
hibitions, licensing others for 
such purposes, are manifestly not the 
operations the government. tax 
upon the gains derived from such op- 
erations not tax upon the exertion 
any governmental function. 
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231, Ct. 293, Ed. 573. 


UNFAIR COMPETITION 


Advertising Soap Soap 


James Kirk Co. Federal Trade 

United Circuit 

Court Appeals, Fed. Rep. (2d) 
179 

Although, technically speaking, 

the oil content soap 
olive oil exclusively, because the 
lack knowledge the 
subject, not unfair competition 
under the Federal Trade 
sion Act, advertise “castile” 
soap product which 
contain olive oil exclusively. 
_In this case the Federal Trade 
Commission issued order direct- 
ing the Kirk Company cease and 
desist from the character adver- 
tising above described. Kirk 
Company brought this petition 
have the order reviewed set 
aside and the Procter Gamble 
tioner. 

The complaint the Federal 
Trade Commission described 
follows the Court: 

complaint, 
which was filed January 1924, 
alleges that petitioner 
petition with others the manu- 
facture and sale soap inter- 
state that its 
competitors are who 
manufacture import castile soap 
from various countries; that genuine 
castile soap took its name from 
the province Castile, Spain; that 
hard soap, the oil ingredient 
which always has been, and now 
is, olive oil that because 
the qualities olive oil soap 


material, and for other reasons, 
considered the trade and the 
soap, free from substances harmful 
the skin delicate fabrics; that 
the medical profession and drug 
trade considered have qual- 
ities requisite for bathing infants 
and sick persons and for use 
medical prescriptions, and 
used; that, addition making 
several brands containing various 
percentages olive oil, Kirk Co., 
for more than four years, has made 
seven brands soap—all called 
castile but none which contain 
the word “olive” “olive 
their names, and four which 
contain the word that 
none them have any olive oil 
content; that such labeling has the 
capacity and tendency deceive 
the trade and the 
belief that they are 
genuine castile soaps; that genuine 
castile soaps are more costly than 
other soaps because the higher 
cost olive oil, and reason 
thereof petitioner sells its soaps for 
less than its competitors who im- 
port, manufacture, sell 
genuine castle soap; that such fact 
has the capacity and tendency 
cause the trade and public pur- 
chase petitioner’s 
soaps preference the genuine 
and more costly castile soaps; and 
that all acts petitioner 
ferred are prejudicial the 
public. 

The Circuit Court Appeals re- 
versed the Commission’s order with 
permission “if shall desire, 
amend its original complaint against 

petitioner such manner in- 
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clude petitioner’s use the words 
‘olive’ and ‘olive oil’ connection 
with soap having oil content less 
than 100 per cent. olive.” 

The opinion the court reads 
part follows: 


contended first petitioner 
(Kirk Co.) that there are certain 
material facts, not covered the find- 
ings, which were proven the evi- 
dence and were not contradicted, and 
which conclusively 
competition. 

For instance, far the greater 
number witnesses, from all parts 
the United States, testified that castile 
soap meant them pure, high-grade 
toilet soap; that implied 
special vegetable oil ingredient; 
that they had never associated any 
brand castile soap with olive oil 
ingredient; that meant soap 
which would lather satisfactorily 
hard water. One hundred fifteen wit- 
nesses testified that castile soap meant 
them soap made from cocoanut 
oil; while one hundred ten witnesses 
testified that the name indicated that 
the oily fatty ingredient was ex- 
clusively olive oil. Regardless 
which these witnesses, any, were 
giving the proper meaning the word 
when used connection with 
soap, the substance all their testi- 
mony proves beyond question, far 
individual opinions are ‘concerned, 
that the word when used 
with soap means different things 
different persons. This diversity 
opinion quite pertinent fact 
the determination the issues before 
us. not only bears directly the 
issue whether petitioner’s alleged 
acts have the capacity and tendency 
deceive the trade and the general 
public; but quite material 
determining the real meaning the 
word when used connec- 
tion with soap, whether has more 
than one meaning contended 

contended petitioner that 


the word when used rela- 
tion soap means nothing the 
constituent elements, but refers the 
quality the soap whole. The 
word “Castile” alone does not mean 
soap any kind, nor the name 
constituent element any soap 
ever made. the name prov- 
ince Spain, and the commission 
finds fact that castile soap de- 
rives its name from the fact that 
was first made the province 
Castile Spain, very early day, 
and that its oily fatty ingredient 
was derived exclusively from olives; 
that custom and usage any soap 
whose sole oily fatty ingredient 
derived from olives known 
castile soap, regardless its place 
manufacture. are convinced from 
the record before that during the 
earlier years castile soap was recog- 
nized and considered soap whose 
sole oily and fatty ingredient was de- 
rived from olives, and the dictionaries 
the various countries, including 
America, defined it, and the phar- 
used all medical preparations 
and prescriptions which soap was 
required because its sole oily fatty 
ingredient was olive oil. The words 
“castile soap” thereby 
onymous with “olive soap, and 
such synonymity still 
many people. 

the earlier years the last cen- 
tury, however, some foreign manufac- 
turers made and sold soaps which they 
called soap whose oily 
fatty ingredient was not solely olive 
oil, and much these products was 
imported into America. that time 
the soap industry America was be- 
gun, and many our earlier soap 
makers did the same thing and have 
continued the practice the present 
time. During seventy-five years last 
past that practice has grown such 
extent that practically all our 
soap makers are resorting, more 
less, that custom. far the 
record shows, Holbrook Co. the 
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only soap manufacturers the United 
States whose entire product made 
solely olive oil the fatty ingred- 
ient and labeled “Pure Olive Oil 
Castile.” That company admitted that 
was not competitor petitioner, 
and that almost all its product was 
used the textile trades. 

The United States 
from its beginning valiantly attempted 
preserve the meaning the words 
fatty ingredient consisted solely 
olive oil, and such soap was the only 
one recognized the equivalent 
“sapo,” which the medical term 
for soap. 

the last edition that work, 
however, the equivalent 
given oil castile soap.” 
titioner claims that this fact im- 
plied recognition the part the 
authors the existence 
castile soaps. Such conclusion does not 
necessarily follow. The action the 
authors may well have been effort 
protect the medical profession and 
the public designating what they 
regarded genuine castile soap 
distinguished from quasi castile soap. 

perusal the very voluminous 
record the case convinces that the 
present contrariety opinion 
the meaning the words “castile 
part certain soap manufacturers, 
both foreign and American, extending 
from very early times the present, 
corrupt and change 
understanding the meaning those 
words the manufacturers’ advantage. 
That this effort has been great 
degree successful can more de- 
nied than the methods employed can 
approved. result such ef- 
fort not all surprising that 
the present laity should have such 
diversified views the meaning 
the words, for the record supports 
saying that greater part the 
laity knows very little and cares less 
the constituent elements any 
soap. 


